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AND TO: ATTORNEY GENERAL OF CANADA 

  Atlantic Regional Office  

Department of Justice Canada 

Suite 1400, Duke Tower 

5251 Duke Street  

Halifax, Nova Scotia B3J 1P3 

 

1. As part of an Application filed at the Court of Queen’s Bench of New Brunswick in 

Fredericton, the Applicants seek a declaration pursuant to section 52(1) of the 

Constitution Act, 1982 that the requirement of all New Brunswick Government 

employees (the “Employees”) to provide proof of vaccination as a condition for 

continued employment limits sections 7 and 8 of the Charter, is not justified pursuant to 

section 1 of the Charter, and is therefore of no force or effect. 

2. The hearing of the within Application will occur when, how and where as directed by the 

Court. 

Material Facts Giving Rise to the Constitutional Question 

3. The Respondent Government of New Brunswick has imposed upon the entire provincial 

civil service a requirement that all government employees receive COVID vaccinations, 

punishable by job loss. As a result, the Applicants face the complete loss of income and 

stigmatization for exercising their constitutional rights to bodily autonomy regarding 

personal medical choices. This represents a violation of their section 7 Charter rights to 

liberty and security of the person and section 8 Charter right to a reasonable expectation 

of privacy.  

4. In response to COVID-19, beginning in March of 2020, the Government of New 

Brunswick enacted a series of “temporary” measures (the “Measures”) with the intent of 

limiting the spread of COVID-19. The Measures have, and continue to 18 months after 

their first “temporary” imposition, infringe many individual rights and freedoms as 

guaranteed by the Charter while failing to achieve their intended goals.  
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5. Further to these Measures, the Respondent imposed a mandatory vaccination requirement 

upon all government employees effective September 7, 2021. This mandatory vaccination 

scheme is referred to as the “Vaccination Policy”.  

 
6. Initially, the Vaccination Policy required the termination of new hires who did not 

provide proof of COVID vaccination within 45 days of being hired and required current 

employees to adhere to extra restrictions not imposed on employees who provided proof 

of vaccination, such as covering their faces with a mask while at work and submitting 

themselves to regular testing, disclosing the test results to their employer, and suffering 

consequences if they tested positive.  

 
7. On October 7, 2021 the Vaccination Policy was amended such that employees who do 

not provide proof of COVID vaccination will be effectively terminated from their 

positions on November 19, 2021 through being placed by the Respondent on indefinite 

leave without pay. Such action amounts to constructive dismissal (the “Amended 

Vaccination Policy”).  

Legal Basis for the Constitutional Question 

8. Pursuant to section 52(1) of the Constitution Act, 1982 and as confirmed by the Supreme 

Court of Canada, “the Constitution of Canada is the supreme law of Canada”. All 

legislation, regulations, orders, and government policies, including the Amended 

Vaccination Policy are subject to the Constitution. The Constitution of Canada includes 

the Canadian Charter of Rights and Freedoms. The Charter constitutionalizes and 

thereby guarantees particular rights and freedoms.   

9. Section 52(1) of the Constitution provides that “any law that is inconsistent” with the 

Charter “is, to the extent of the inconsistency, of no force or effect.” The impugned 

Amended Vaccination Policy is subject to Charter scrutiny and to section 52(1) of the 

Constitution if not Charter-compliant as it is not merely a private employment decision, 

but rather a public policy of general application adopted by Cabinet. 
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10. Section 1 of the Charter permits government to limit or infringe Charter-protected rights 

in narrow circumstances. Charter rights can only be limited by laws or government 

decisions that are “reasonable” and “can be demonstrably justified in a free and 

democratic society”. The burden of proof regarding the limitation of Charter rights lies 

with the government.  

11. Life, liberty, and security of the person, and the right not to be deprived thereof except in 

accordance with the principles of fundamental justice is guaranteed by section 7 of the 

Charter. These principals guard against laws, government decisions, or state action that is 

overbroad, arbitrary, or grossly disproportionate.  

12. Liberty under section 7 protects the Applicants’ rights to bodily autonomy, free bodily 

movement, core lifestyle choices, and fundamental relationships. At the core of bodily 

autonomy is the ability to choose, free of all coercion, what does or does not go into 

one’s body. Security of the person protects the right of individuals to be free from state 

action that threatens physical harm to their bodies or has a “serious and profound effect 

on a person’s psychological integrity”. The Amended Vaccination Policy violates these 

interests in a manner that is not in accordance with the principles of fundamental justice. 

13. Individuals have a legitimate and reasonable expectation of privacy in their private medical 

information and personal health choices regarding their bodies, such as vaccination. The 

requirement that the Applicants disclose deeply personal medical information regarding 

their “vaccination status” to the government as a condition of continued employment 

constitutes an unreasonable search that infringes upon the Applicants’ dignity and 

autonomy. The demand pursuant to the Amended Vaccination Policy that the Applicants 

provide the Respondent with personal medical information such as proof of vaccination in 

order to keep their job limits their section 8 Charter rights. 

14. To justify the Amended Vaccination Policy’s limitations of the rights protected by sections 

7 and 8 of the Charter pursuant to section 1, the Respondent must demonstrate these 

limitations are justified in a free and democratic society. This is done through cogent and 

persuasive evidence, in this case scientific evidence. A large and growing body of real-

world scientific evidence irrefutably demonstrates that the Amended Vaccination Policy is 
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not remotely justified in a truly free and democratic society because, among other failures, 

it is incapable of producing the desired results. The Amended Vaccination Policy is not 

rationally connected to any pressing and substantial objective, is not minimally impairing 

of Charter rights, and is the furthest thing from proportionate.  

 

DATED at Fredericton, this 18th day of November, 2021 

 
_____________________   

Lawyer for the Applicants     

James S.M. Kitchen 
Barrister and Solicitor 
203-304 Main St. S 
Airdrie AB T4B 3C3 
Phone: 403-667-8575 
Email: james@jsmklaw.ca 
Counsel for the Applicants 
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TO:  ATTORNEY GENERAL OF NEW BRUNSWICK 

  Chancery Pl., Rm. 2078 

PO Box 6000 

Fredericton, New Brunswick E3B 5H1 

 
AND TO: ATTORNEY GENERAL OF CANADA 

  Atlantic Regional Office  

Department of Justice Canada 

Suite 1400, Duke Tower 

5251 Duke Street  

Halifax, Nova Scotia B3J 1P3 

 

LIST OF CONSTITUTIONAL ISSUES 

Stuart Murray, Trista Michaud-Hachey, Tabatha Belding, and Lisa Gorham v. Her 
Majesty The Queen in Right of New Brunswick, as represented by the Attorney General of 

New Brunswick 

 

Primary Constitutional Question 

1. Does the Amended Vaccination Policy limit one or more of the rights guaranteed by 

sections 7 and 8 of the Canadian Charter of Rights and Freedoms? 

2. If so, are those rights limitations justified pursuant to section 1 of the Charter? 

 


