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Decision 

 

I. Introduction 

1. Jennifer Poulos (“the grievor”) was a long-term public servant in New Brunswick. She 

worked in a number of different positions for a variety of departments since July 1997. On 

March 22, 2021, the grievor commenced employment with the Regional Development 

Corporation (“the employer”) as a probationary employee. Her job title was Program 

Support Assistant. After six (6) months the grievor was made permanent. Approximately 

six (6) weeks later, on September 28, 2021, the grievor was terminated for alleged cause. 

2. The grievor filed a grievance and referred it to adjudication pursuant to section 100.1 of 

the Public Service Labour Relations Act (“Act”). By letter dated December 6, 2021, the 

Chair of the Labour and Employment Board appointed me as adjudicator. 

3. The factual basis to this grievance is not in dispute. The grievor was terminated for her 

refusal to comply with a government wide Policy set forth in a Memorandum from the 

Clerk of the Executive Council and Head of the Public Service (“Clerk”) to all “GNB 

Employees” on August 26, 2021 (“Bulletin #72”).  

4. Bulletin #72 required “GNB employees” who did not provide proof of vaccination by 

September 13, 2021, to complete three (3) Point of Care Tests (“POCT”) a week at home 

and share the results with the employer. The POCT is often referred to as the “Rapid Test”. 

The grievor refused to comply with this requirement and for this she was terminated. 

5. Bulletin #72 was followed by another Memorandum from the Clerk dated September 20, 

2021, which required mandatory masking by all “GNB employees” (“Bulletin #73”). 

6. There is no dispute that Bulletin #72 and Bulletin #73 were two of a series of Bulletins 

from the desk of the Clerk and addressed to all “GNB Employees” intended to address the 

spread of the COVID-19 virus, which had been declared a global pandemic in March 2020. 

II. Procedure 

7. On December 21, 2021, I conducted a virtual pre-hearing conference with counsel. It was 

agreed that the matter would be conducted virtually on April 11 to 13, 2022 using the Zoom 

platform. In order to expedite the hearing, the following procedure was agreed to by 

counsel: 



a. The employer would provide its evidence through will-say statements or affidavits 

by February 4, 2022. On this date the employer filed the will-say statement with 

attached documents of Carol Arseneau, the Human Resources Director with 

Treasury Board (“Arseneau”), and on March 18, 2022 the will-say statements of 

Amy Beswarick, the Executive Director with the Department of Finance and 

Treasury Board (“Beswarick”) and Mathieu Chalifoux, the Chief Epidemiologist 

with Public Health New Brunswick (“Chalifoux”). 

b. The grievor would provide her evidence through will-say statements or affidavits 

by March 4, 2022. The grievor filed her own will-say statement on March 1, 2022 

with exhibits. 

8. These will-say statements and documents were combined into a Joint Book of Documents 

which was marked as Exhibit #1. In addition to Exhibit #1, the Policy relating to the 

obligations of the provincial government pursuant to the Occupational Health and Safety 

Act (“OHSA”) updated in October 2017 was marked as Exhibit #2 and the letter dated 

September 21, 2021, imposing a five (5) day suspension on the grievor was marked as 

Exhibit #3. 

9. On March 18, 2022, a second pre-hearing conference was held virtually. The employer 

agreed to provide a written pre-hearing brief on April 4, 2022, and the grievor agreed to 

provide a pre-hearing brief on April 8, 2022. 

10. The hearing commenced on April 11, 2022, during which time all witnesses were called 

and affirmed. Each witness affirmed the veracity of their will-say statement, answered 

questions from counsel calling them as a witness and then were cross examined by counsel 

opposite. 

11. All evidence was adduced on April 11, 2022, and on April 12, 2022, the parties presented 

oral arguments to supplement their extensive pre-hearing briefs. 

III. Issues 

12. The grievor submits that the employer had no authority to impose a new term and condition 

of employment by requiring her to share the results of three (3) POCTs a week with her 

employer. In considering this I must determine if these conditions outlined in Bulletin #72 

constitute a fundamental alteration of the terms and conditions of employment and 

therefore a repudiation of the employment relationship. 



13. If it is determined that the conditions outlined in Bulletin #72 do not constitute a 

fundamental alteration of the terms and conditions of employment, did the conduct of the 

grievor in refusing to share the results of the POCTs justify disciplinary action? 

14. If disciplinary action was justified, given all of the circumstances was the sanction of 

termination warranted? In considering this question I must consider whether the penalty 

was proportional. 

15. Finally, if I conclude that the policy outlined in Bulletin #72 did repudiate the employment 

relationship or that the disciplinary action was not justified then I must consider the 

appropriate remedy. 

IV. Relevant Facts 

16. The grievor, a 46-year-old woman has been employed by the Province of New Brunswick 

for 24 years. Starting in 1997 she occupied various positions with the Horizon Health 

Network beginning as a Cook and advancing through various roles until in 2019 she was 

appointed to the position of Administrative Services (Coordinator). 

17. In 2019 she accepted a position as Central Tendering Clerk with Service New Brunswick. 

She continued in this position until she began a secondment as Records and Information 

Manager with Legal Services Branch at the Office of the Attorney General. 

18. Effective March 22, 2021, the grievor assumed the position of Program Support assistant 

with the Regional Development Corporation (“RDC”), a position she occupied until she 

was terminated on September 28, 2021. The offer dated March 8, 2021 was signed by the 

grievor on March 11, 2021 and in accepting the offer she agreed to this term by checked 

off the box beside the sentence “I accept this offer of employment and related terms and 

conditions of employment.” 

19. The letter of offer referred to a document entitled “Management and Non-union employees 

Human Resources Policies – Parts I and II of the Public Service”, which was revised on 

October 26, 2011. The document can best be summarized as policies respecting such things 

as Hours of Work; Leaves of Absence with Pay (Holidays, Vacation Leave, Sick Leave, 

Jury and Witness Leave, Maternity Leave, Adoption Leave, Child Care Leave and other 

leaves); Educational Leave; Transfer of Benefits; Group Insurance; Retirement and Pre-

retirement; Performance Management; Compensation; Lay-off and Grievances. 

20. The grievor was an employee of RDC which is included in Part I of the Act. 



21. It is uncontested that throughout her employment within the public service the grievor had 

a clear disciplinary record, received satisfactory to good performance appraisals 

throughout, and was viewed as a competent and capable employee. It is also undisputed 

that the grievor completed an accounting and payroll course in March 2022 at her own 

expense. 

22. In March of 2020 COVID-19 was declared to be a pandemic by the World Health 

Organization (“WHO”) and since then organizations and governments have taken steps to 

attempt to address the spread of the disease. The employer initiated several initiatives in 

the form of Bulletins issued by the Clerk aimed at addressing the spread of COVID-19 and 

its many variants, one of which was the Delta variant which was the predominant strain 

from August 2021 to January 2022. 

23. The undisputed evidence was that the various initiatives were developed and evolved based 

upon the advice of the Chief Medical Officer and her staff as to what was considered to be 

the most effective measures to limit the spread of COVID at any given time. This advice 

evolved as more was learned about COVID-19 I it’s many iterations. 

24. On August 19, 2021, the Clerk sent a Memorandum to all GNB Employees entitled 

“Bulletin #71: Vaccination policy for GNB employees” (“Bulletin #71”) which preceded 

Bulletin #72 issued on August 26, 2021, and Bulletin #73 issued on September 20, 2021. 

Bulletin #71 required employees to provide proof of vaccination or alternatively wear a 

mask in the workplace and undergo regular testing until they were fully vaccinated. There 

was no evidence as to whether the grievor complied with this policy. 

25. Bulletin #72 expanded upon Bulletin #71 and outlined the Testing requirements for 

employees who did not provide a proof of vaccination as follows: 
1) Complete point of care testing (POCT) three (3) times per week. 

The employer will provide the POCT kits to employees. Employees 
will begin the testing as soon as their employer provides the kits and 
will provide the results of each test to the employer. The POCT test 
can be taken at home. A smartphone/tablet application will soon be 
made available allowing the employees to share the test results. 

2) Register and complete a polymerase chain reaction (PCR) test 
once (1) per month starting the week on October 3, 2021 and then 
the first week of every following month. Employees will provide the 
result of their monthly PCR test to their departmental contact. You can 
register for a PCR test here. 

3) Employees must also schedule a PCR test immediately if they get 
a positive POCT test result or have two or more symptoms. 



Employees will not attend the workplace until they get a negative PCR 
test result (they can work from home if equipped and feel well enough 
to do so). If the PCR test result is negative, employees must still 
complete their next regularly scheduled monthly PCR test. 

 
Instances where an employee who has not provided proof of full 
vaccination does not comply with either the masking or testing 
requirements will be subject to the disciplinary process up to and including 
dismissal. 
 

26. The grievor was aware of the policy as confirmed by an email exchange with her superior 

Gloria Cogswell (“Cogswell”) on September 20, 2020. Cogswell wrote to the grievor at 

0803 am and asked, “I am checking to see if you changed your mind on taking the tests.” 

And at 0805 am the grievor responded by simply saying “No.” 

27. On September 20, 2021, the employer met with and provided the grievor with a written 

warning that stated: 
The letter serves as a written reprimand resulting from your refusal to 
comply with the full testing and masking requirements for employees who 
have not provided proof of full vaccination against COVID-19. 
 
On September 20, 2021, you continued to refuse to conduct a Covid 19 
Point of Care test. 
 
Your refusal to follow the policy is unacceptable, constitutes 
insubordination and puts the health and safety of your coworkers and 
students at risk. Please contact your immediate supervisor should you be 
prepared to reconsider your position. If you cannot provide proof of full 
vaccination, you will need to confirm your intent to fully comply with the 
testing and masking requirements prior to your return to work. 
 
This letter will be placed on your official employee file. Please note that 
your continued refusal will result in immediate and further disciplinary 
action up to and including dismissal. 
 
You are expected to comply with the policy by tomorrow September 21, 
2021. If you fail to comply by this date, in the absence of mitigating 
circumstances, you will be placed on unpaid suspension for a period of up 
to 5 working days. 
 
We wish to remind you that the Employee and Family Assistance Program 
is available to help you, should you require assistance. The toll-free 
number is 1-800-663-1142. 

 
28. On her arrival at work the next day, that being September 21, 2022, the grievor again 

refused to provide the results of her POCT test. The employer met with and provided the 

grievor with a five (5) day suspension and the letter of suspension stated: 



This letter follows the written reprimand of September 20, 2021 and serves 
as a notice of suspension without pay for up to 5 working days for your 
repeated refusal to comply with the full testing requirements for employees 
who have not provided proof of full vaccination against COVID-19. 
 
On September 21, 2021, you continued to conduct a Covid 19 Point of Care 
test. This follows a previous instance of non-compliance for which you 
received a written reprimand. 
 
Your repeated refusal to follow the policy is unacceptable, constitutes 
insubordination and puts the health and safety of your coworkers at risk. 
Please contact your immediate supervisor should you be prepared to 
reconsider your position. If you cannot provide proof of full vaccination, 
you will need to confirm your intent to fully comply with the testing 
requirements prior to your return to work. 
 
The letter will be placed in your official employee file. 
 
You are expected to comply with the policy by September 28, 2021. If you 
fail to comply by this date a disciplinary meeting will occur on 
September 28, 2021 after which, in the absence of mitigating 
circumstances, your employment will be terminated with cause. 
 

29. On September 28, 2021, the grievor having returned to work after her 5 day suspension 

continued to refuse to comply with the policy and was terminated. Her letter of termination 

read as follows: 
This letter follows the written reprimand of September 20, 2021 and a 
suspension letter of September 21, 2021 and serves as a notice of the 
immediate termination of your employment with cause for your repeated 
refusal to comply with the full testing requirements for employees who 
have not provided proof of full vaccination against COVID-19. 
 
On September 28, 2021, you continued to refuse to conduct a Covid 19 
Point of Care test. This follows previous instances of non-compliance for 
which you received a written reprimand and a suspension without pay. 
 
Your repeated refusal to follow the policy is unacceptable, constitutes 
insubordination and puts the health and safety of your coworkers at risk. 
 
In the circumstances, you are not to return to the workplace. You can 
contact Jessica Laskey at 457-7886 to arrange a mutually convenient time 
to remove any of your personal belongings remaining in the workplace. 
 
Further, during this transitionary period, I wish to extend to you 
confidential professional counselling services with the Homewood Health 
Employee & Family Assistance Program, at no cost to you, for a period of 
90 days. The services can be accessed by phone at 1-800-663-1142 or 
through their website at www.homeweb.ca. 

 



30. The policy respecting COVID-19 changed again in October 2021 requiring all government 

employees to be fully vaccinated without exception. And on November 19, 2021, it was 

announced that public servants who were not fully vaccinated were placed on leave without 

pay.  

31. On March 18, 2022, the government announced that the vaccination policy had been once 

again updated and that effective March 28, 2022 vaccination against COVID-19 would no 

longer be a condition of employment, except for those working in regional health 

authorities and certain other vulnerable sectors. The vaccine mandate for health care and 

vulnerable sector workers were eventually lifted on April 11, 2022. 

V. Position of Parties 

A. The Employer 

32. The employer argues that the policy was a valid exercise of management rights and that 

the discipline that was meted out was progressive and appropriate. 

33. In considering the validity of the policy, the employer submits that it should be assessed 

based upon the circumstances that existed at the time. In making this argument the 

employer referred the board to a recent labour case out of Ontario (Toronto District School 

Board v. Canadian Union of Public Employees, Local 4400 (PR734 COVID-19 Vaccine 

Procedure Grievance), [2022] O.L.A.A. No. 82 (TBSD)). In this case the learned arbitrator 

accepted that the employer, like all other employers had to deal with the rapidly evolving 

situation respecting COVID-19 and as such the question of validity must be considered 

based upon the situation as it existed at the time. 

34. It is submitted by the employer that arbitrators in labour matters have often referred to a 

case from 1965 (Lumber & Sawmill Workers’ Union, Local 2537 and KVP Co. Ltd., 1965 

CarswellOnt 618 at 34 (KVP)). This case sets out the criteria that must be considered in 

reviewing policies or rules implemented by an employer. The Supreme Court of Canada 

cited the KVP case with approval in noting that both arbitrators and courts have applied 

what has become known as the KVP test (Irving Pulp & Paper Ltd. v. CEP, Local 30, 2013 

SCC 34 at paragraphs 24 and 25 (Irving)). 

35. The employer suggests that it is the KVP test that has been applied as the framework for 

reviewing and assessing COVID vaccination policies over the last 18 months (Caressant 

Care Nursing Homes and CLAC, 2020 CarswellOnt 18430, Re (Carresant); EllisDon 



Construction Ltd. v. LIUNA, Local 183 (Rapid Testing Grievance), Re, 2021 CarswellOnt 

8605 (EllisDon); Electrical Safety Authority and Power Workers Union (ESA-P-24), Re, 

2022 CarswellOnt 395 (PWU) and TBSD). 

36. The contention of the employer is that the starting point in considering the policy in 

question is the OHSA, section 9(1)(a) of which requires every employer to “take every 

reasonable precaution to ensure the health and safety of his employees;”. It was argued by 

the employer that this was exactly the approach in the TDSB and PWU cases. 

37. The employer submitted that the Supreme Court of Canada in Irving was correct in stating 

that a balancing of interests’ approach must be adopted. However, in Carresant the 

adjudicator found there to be a significant difference between drug and alcohol testing and 

testing for COVID-19, the latter being a crucial approach to ensure a safe and healthy 

workplace that justified the potential privacy intrusion. 

38. It is submitted by the employer that the objective of the policy in question is sound, the 

policy is properly balanced as required by the KVP analysis and it is reasonable as it allows 

employees who do not provide proof of vaccination to engage in other mitigation measures, 

those being masking and regular testing. 

39. The employer contends that the grievor provided no basis to support her concern with 

respect to the safety of the test and in making this submission it cannot be overlooked that 

the test was approved for human use by Health Canada. 

40. In summary, the employer argues that the policy was a reasonable exercise that balanced 

the rights of individual employees and at the same time was designed to and did limit the 

spread of the COVID-19 in the context of the Delta variant (Unilever Canada Inc. v. United 

Food and Commercial Workers, Local 175, April 16, 2021, Jules B. Bloch (unreported) 

(Unilever)). 

41. In considering whether it was appropriate to terminate the grievor for cause, the employer 

noted that it has been held that an employee can be terminated for not complying with a 

reasonable COVID-19 policy (PWU). 

42. In this case the employer argues that it imposed progressive discipline by having in-person 

disciplinary meetings and distributing formal warning and suspension letters that were 

clear and unambiguous. In articulating this position the employer also submits that 

insubordination of the grievor is an act of wilful disobedience and therefore is grounds for 



termination (O.P.S.E.U. v. Ontario (Ministry of Government Services), 2012 CarswellOnt 

688 (OPSEU)). 

43. In summary, the employer submits that it adopted a reasonable and clear policy to address 

the spread of COVID-19 that the grievor refused to comply with despite being advised of 

the consequences. The grievor continued to refuse to submit to taking the POCT tests at 

home and after a series of progressive disciples was terminated.  

44. As such, the employer asks that the grievance be dismissed. 

B. The Grievor 

45. The grievor takes issue with the employer and argues that the KVP test is not applicable in 

this matter. It is contended that the concept of “reasonable exercise of management rights” 

are foreign to a non-unionized workplace (Association of Justice Counsel v. Canada 

(Attorney General), 2017 SCC 55 (AJC)).  

46. Reference is made to another decision of the Supreme Court of Canada where the grievor 

argues the Court determined an adjudicator appointed under the Act had unreasonably 

treated the grievor as a unionized employee (Dunsmuir v. New Brunswick, 2008 SCC 9 

(Dunsmuir)).  

47. In her submission the grievor analyzed sections 97(2.1) and 100.1 of the Act and submitted 

the questions this board must answer are firstly did the employer have just cause to 

terminate the grievor and secondly, if not what is the appropriate remedy (Campbell v. 

Opportunities New Brunswick, 2021 CanLii 119332 (NB LEB) (Campbell))? 

48. The grievor submits that it has long been recognized that summary dismissal constitutes 

“capital punishment in employment law” and because employment is considered one of 

the fundamental aspects in a person’s life the employer bears a heavy burden in establishing 

cause (Hall v. Boise Alljoist Ltd., 2006 NBCA 111 (Hall); Reference Re Public Service 

Employee Relations Act (Alberta), [1987] 1 S.C.R. 313 (Reference); Machtinger v. HOJ 

Industries Limited, [1992] 1 S.C.R. 986 (Machtinger); Beal v. Grant (1984) 52 N.B.R. (2d) 

163 (NBCA) (Grant) and Regina v. Arthurs (1967) 62 D.L.R. (2d) 342 (Ont. CA) 

(Arthurs)).  

49. It is submitted by the grievor that each case must be considered using the contextual 

approach and examining each particular fact situation with the view of determining if the 

conduct of the employee is incompatible with the fundamental terms of the employment 



relationship (McKinley v. BC Tel, 2001 SCC 38 (McKinley) and Dowling v. Ontario 

(Workplace Safety and Insurance Board), [2004] OJ No 4812 (Ont CA) (Dowling)).  

50. In her submission she argues that the test found at paragraphs 50 to 53 of Dowling is the 

proper test. This test consists of three aspects as follows:  

a. determining the nature and extent of the misconduct; 

b. considering the surrounding circumstances; and, 

c. deciding whether dismissal is warranted (i.e. whether dismissal is a proportional 

response). 

51. It is the contention of the grievor that she committed no misconduct let alone any 

misconduct sufficiently serious enough to be incompatible with the fundamental terms of 

her employment relationship. In making this argument the grievor suggests that she did not 

conduct herself in any way that would be considered a serious act, such as theft, dishonesty, 

violence etc.  

52. The grievor takes the position that all of the terms and conditions of her employment 

relationship are found within the employment contract and the unilateral introduction by 

the employer of mandatory medical testing and vaccination was a repudiation of the 

employment contract without proper notice.  

53. It is contended by the grievor that her decision to decline the testing requirement did not 

constitute wilful disobedience of a matter of substance and in fact contravened her right to 

privacy and to autonomy in personal medical decision making. She submits that the 

instruction to “subject herself to invasive medical procedures … falls outside the express 

or implied scope of her office job duties and responsibilities”. (Theriault v. North American 

Forest Products Ltd., 2004 NBQB 445 (Theriault)).  

54. It is the position of the grievor that she simply declined to accept the offer of the employer 

to subject herself to viral testing and injections as a condition of her continued employment.  

55. While the grievor acknowledges the right of her employer to amend her employment 

contract to include the requirement to test and mask, she contends that her refusal to comply 

with these new terms does not constitute cause for termination and in fact amounts to 

constructive dismissal and that the grievor is entitled to proper notice (Nufrio v. Allstate 

Insurance Company of Canada, 2017 ONCA 948 (Nufrio) and Lin v. Ontario Teachers’ 

Pension Plan, 2016 ONCA 619 (Lin)). 



56. In the alternative, the grievor submits that even if the policy did not constitute a repudiation 

of the employment relationship her refusal to comply did not amount to insubordination 

justifying termination. In making this submission the grievor referred to paragraph 92 of 

the PWU case which was cited and relied upon by the employer, where the arbitrator stated: 
 
… disciplining or discharging an employee for failing to be vaccinated, 
when it is not a requirement of being hired or an agreed condition of 
employment and where there is a reasonable alternative, is unjust. 
Employees do not park their individual rights at the door when they accept 
employment. 
 

57. The grievor argues that except for her termination on September 28, 2021, she would have 

been placed on leave without pay in November, 2021 and eventually returned to her 

position as a Program Support Assistant at RDC sometime after March 28, 2022. In making 

this argument the grievor submits that she was not given the benefit of a “substantial period 

of time” (PWU) to assess the impact of a leave of absence from her duties. 

58. Additionally, the grievor submits there are a number of what she describes as “surrounding 

circumstances” that must be considered by this board in adopting a contextual approach. 

For instance, the grievor argues that her 24 years of service, positive appraisals, clean 

disciplinary record and age should all be considered as favourable factors. She also submits 

that she was not offered an opportunity to discuss other options or accommodations. 

59. It is submitted that with respect to the measures adopted by the employer respecting 

COVID-19, courts should be reluctant to take judicial notice that the government always 

being right (J.N. v. C.G., 2022 ONSC 1198 (JN)). 

60. The grievor also argues that she engaged in no conduct that violated an essential term of 

her employment contract or related policies to which she agreed at the time of hiring 

(McKinley). In the view of the grievor, refusing to submit herself to testing and/or 

vaccination does not constitute a breach inherent to the employment relationship.  

61. The position of the grievor is that to the extent that grievance arbitration decisions may be 

instructive, a recent case out of British Columbia might be helpful (BC Hydro and Power 

Authority v. I.B.E.W., Local 258, 2022 CanLii 25764 (BC LA) (BC Hydro)). In this case 

the arbitrator determined that a mandatory vaccination policy for electricians working in 

the field was unreasonable as it did not provide for the option of unpaid administrative 

leave. In arguing that her summary dismissal was wholly disproportional in the 



circumstances the grievor submits the approach of the arbitrator in BC Hydro should be 

adopted. 

62. As for remedy, the grievor asks that she receive 24 months pay in lieu of notice. In making 

this submission the grievor referred this board to many cases (AMEC Americas Limited v. 

MacWilliams, 2012 NBCA 46 (MacWilliams); Campbell; Bardal v. Globe & Mail Ltd., 

1960 CanLii 294 (ON SC) (Bardal); Slipp v. Woodstock First Nation Economic 

Development Corporation, 2020 NBQB 20 (Slipp); Kitchen v. Brandt Tractor Ltd., 2021 

NBQB 64 (Kitchen); Bishop v. Carleton Co-operative Ltd., (1996) 176 N.B.R. (2d) 206 

(NBCA) (Bishop); MacNaughton v. Sears Canada Inc., (1997) 186 N.B.R. (2d) 384 

(NBCA) (MacNaughton); Dey v. Valley Forest Products Ltd. (1995) 162 N.B.R. (2d) 207 

(NBCA) (Dey) and Corbin v. Standard Life Assurance Co. et. al., (1995) 167 N.B.R. (2d) 

355 (Corbin)). 

VI. Analysis 

63. I agree with both parties that it is trite law that each case must be decided based upon its 

specific and unique facts (PWU at paragraph 97 referring to McKinley and Dowling). 

64. I am also in agreement with the grievor that courts and arbitrators alike have considered 

termination as the “capital punishment” in employment law (Machtinger, Hall, Alberta, 

Grant and Arthurs). As such the employer bears a heavy burden to establish there was just 

cause. 

65. I agree with the grievor that the employer has the right to vary the terms of the employment 

relationship (Lin and Nufrio) provided the variance does not amount to a repudiation of the 

contract. The first crucial question I must decide is whether the policy in question 

repudiated the contract.  

66. In considering this, the first issue that I must deal with is whether the KVP test is applicable 

in determining if the policy in question is valid. The grievor submits that the Supreme 

Court of Canada in the AJC case stands for the proposition that this test is not applicable 

in non-unionized workplaces such as this one. With the greatest of respect, a fulsome 

review of the decision, in particular paragraphs 17 to 28 thereof does not lead one to this 

conclusion. The Supreme Court of Canada was dealing with the question of whether an 

adjudicator applied the appropriate analytical framework to assess the exercise of 



management rights under a collective agreement and as such does not assist in determining 

the validity of Bulletin #72, the impugned policy. 

67. In my view, although technically the grievor might be correct that the KVP test is more 

applicable to unionized environments, the level of acceptance by arbitrators and courts 

alike dictates that I at least consider it. In saying this I conclude that the test is at the very 

least instructive in this case in determining whether the policy repudiated the employment 

relationship.  

68. The KVP test has been relied upon and quoted often, but it useful to set it out as follows: 

 
1. It must not be inconsistent with the collective agreement. 
2. It must not be unreasonable. 
3. It must be clear and unequivocal. 
4. It must be brought to the attention of the employee affected before the 
company can act on it. 
5. The employee concerned must have been notified that a breach of such 
rule could result in his discharge if the rule is used as a foundation for 
discharge. 
6. Such rule should have been consistently enforced by the company from 
the time it was introduced. 
 

69. Bulletin #72 required employees who did not provide proof of vaccination to take three (3) 

POCT tests each week and advise the employer of the results. Does this policy repudiate 

the employment relationship? I am not convinced it does. 

70. In considering what are the terms and conditions of the employment relationship of the 

grievor I do not accept that they are entirely contained in the letter of offer dated March 8, 

2020, as contended by the grievor. In saying this I note that section 8 of the OHSA requires 

all employers with more than 20 employees to establish a written safety policy and 

specifically section 8 (1.1) of the OHSA states that the responsibilities of employees must 

be set out, yet there is no specific mention of these safety policies in the letter of offer. 

71. It is my view that therefore this policy must be viewed in light of the overarching statutory 

responsibility of the employer to “take every reasonable precaution to ensure the health 

and safety of his employees;” (section 9(1) of the OHSA). Implicitly this section requires 

employers to put in place new or altered policies as it must review its health and safety 

program at least annually (see section 8.1(2) of the OHSA) (TBSD).  

72. At the time, according to the uncontested evidence of Chalifoux, the province of New 

Brunswick was concerned about the spread of the Delta variant of the COVID-19 virus and 



considered vaccination to be the most effective measure followed by “testing, tracing and 

isolating” and finally “masking, physical distancing.” It was this opinion that informed the 

employer in introducing Bulletin #71 followed by Bulletin #72. 

73. I agree with the employer that Bulletin # 71 and Bulletin #72 were a reasonable exercise 

of its right to impose conditions on the employment relationship as they balanced the rights 

of individual employees with the obligation to provide a safe and healthy work 

environment. The policy was designed to limit the spread of the COVID-19 in the context 

of the Delta variant as opined by Chalifoux in his uncontested evidence.  

74. If the employer had not taken action to minimize the spread of the Delta variant of COVID-

19 it would have failed to comply with its obligations under the OHSA. 

75. For these reasons I find that the introduction of the policy in question was not a repudiation 

of the employment contract, whether I apply the KVP test proposed by the employer of the 

Dowling test proposed by the grievor. 

76. In my opinion it is also part of the related terms of employment to which the grievor agreed 

when she accepted her offer by signing beside the phrase “I accept this offer of employment 

and related terms and conditions of employment.” 

77. Although the grievor stated she is not challenging the efficacy or either the vaccination or 

the policy she did make certain statements in her brief that can be interpreted as doing just 

that. As such, I feel obliged to address some of her concerns in the light of further 

explaining that the policy in question is not a repudiation of the employment contract.. 

78. For instance, the grievor argued that the government is not always right and that I should 

not simply accept the policies as being correct at the time. In support of this argument 

counsel referred to the JN case, which of course is a case in the context of family law that 

dealt with a government response to COVID.  

79. Although it may not be necessary in this analysis, I note that the JN case has not received 

universal support. For instance, in a later case this is what was said respecting the views of 

the learned trial judge in JN (see Dyquiangco Jr. v. Tipay, 2022 ONSC 1441 (CanLII) 

(Tipay)): 
 
[20]         In J.N. v. C.G., Pazaratz J. noted that the objecting mother in that 
case, like the mother in this case, pointed to Pfizer-published guidance that 
the safety and effectiveness of the Covid-19 vaccine had not been 
established (it is the mother’s “strongest concern” in this case”). But 



notwithstanding that Court’s consideration of the risks associated with 
applying judicial notice to cases where expert opinion is unclear or in 
dispute (and may never be free from doubt) and speculating on the 
evidence, or lack of evidence, about the wisdom of mandatory child 
vaccination, the decision in that case really pivots on the rationality of each 
parent’s position and the facts unique to that family. 
Distinguishing J.N. from the case before this Court are the principal facts, 
as found, that the children had “very specific, strongly held and 
independently formulated views about Covid vaccinations” those views 
being “verified independently by an experienced social worker who would 
be alive to the possibility of parental influence or interference”[8] of which 
there was no evidence in that case. There is no evidence in this case of 
AD’s views about vaccination and none about parental manipulation. 
There is no evidence either that the child has any health issue that 
contraindicates vaccination. The father relies on Health Canada guidance 
whereas the mother relies on her research. While the mother also raised the 
issue of AD’s consent to treatment under s. 11 of the Health Care Consent 
Act[9] it is not relevant given that the child functions at a Grade 1 level of 
learning and understanding. 
 
[21]         The mother challenges this father’s reliance on Health Canada 
and other government guidance on vaccination and the degree to which this 
Court should apply, if at all, judicial notice. In R.S.P. v. H.L.C.[10], a case 
to which the Court in J.N. referred, Breithaupt Smith J. noted the definitive 
decision of judicial notice by the Supreme Court of Canada in R. v. 
Find[11]. In R. v. J.M.[12] the Ontario Court of Appeal elaborated 
on Find in describing that facts of which a Court could take judicial notice 
included:  
 

“(a) those that are so notorious or “accepted”, either generally or 
within a particular community, as not to be the subject of dispute 
among reasonable persons; and (b) those that are capable of 
immediate and accurate demonstration by resorting to readily 
accessible sources of indisputable accuracy… The sources may 
include both large bodies of scientific literature and 
jurisprudence”[13]. 

  
[22]         So what are the notorious or “accepted” facts which this Court is 
prepared to accept and which cannot be the subject of dispute among 
reasonable persons? And represent our collective lived experience. They 
are: 
  

(a)     The Covid virus kills; 
  

(b)     The virus is transmissible; 
  

(c)     The virus can, and has, mutated; 
  

(d)     Variants of the virus are more transmissible than others; 
  

(e)     Asymptomatic carriers of the virus can infect other people; 



  
(f)      Symptoms of the virus may vary according to age, health and 
co-morbidity factors; 

 
(g)     The virus does not discriminate; 

  
(h)     There is no known immunity to contracting the virus; 

  
(i)      There is no verifiable evidence of natural immunity to 
contracting the virus, or any mutation, a second or more times; 

  
(j)      Vaccines work; 

  
(k)     Vaccines are generally safe and have a low risk of harmful 
effects, especially in children[14]; 

  
(l)       Vaccines do not prevent infection, reinfection or transmission, 
but they reduce the severity of symptoms and the risk of bad 
outcomes[15]. 

  
[23]         This is not “fake science”. It is not “fake medicine”. Whether 
there is a drug company conspiracy callously or negligently promoting 
unsafe medicine (the “lie”) in collusion with federal and provincial 
authorities this Court leaves to another day and to those who think Elvis is 
alive. He isn’t. He left the building decades ago.  
 

80.  While, based upon the evidence before me, mostly from Chalifoux, I tend to side with the 

views enunciated in Tipay, fortunately, given the position of the grievor I do not have to 

decide which approach is more appropriate. 

81. I note that in paragraphs 64 to 70 of the brief of the grievor, her counsel offers opinions 

and data that appear to go directly to the issue of the efficacy of the policy. I note that there 

was no evidence adduced to prove the data and the subsequent assertions and as such I will 

not consider this line of reasoning.  

82. Similarly, at paragraphs 71 to 79 of the brief of the grievor, counsel attempts to introduce 

evidence without the ability of the employer to challenge it. All in an attempt to support 

the opinion of the grievor that vaccinations and testing were invasive medical procedures. 

83. The grievor suggested during her testimony that she believed the POCT was an invasive 

medical procedure. When asked if she had read anything that persuaded her, she indicated 

she had read an article on the internet but was not able to produce it. Furthermore, the 

grievor said that the POCT was a method of gathering DNA. When asked how this would 



occur given the fact that the test was conducted at one’s own home by one’s own self, she 

simply shrugged.  

84. While I do not accept the view of the grievor respecting the alleged invasive nature of the 

POCT, in this country citizens have the freedom to form opinions and this right is protected 

by the Charter of Rights and Freedoms. In other words, the grievor was free to hold her 

opinions and act on them and she did. 

85. However, when opinions result in a decision being made by the citizen there may be 

consequences. In this case the grievor had an opinion, whether or not it was based on 

anything other than a simple Google search and she decided not to comply with the testing 

policy based upon that opinion. That was her right. 

86. She was advised and did not dispute that she knew her decision not to take the POCT would 

result in disciplinary action, up to and including termination. 

87. This does not fully address the matter before me. I must now turn my mind to whether the 

termination of the grievor was appropriate under all of the circumstances. 

88. It is acknowledged that the grievor was terminated for insubordination for failing to comply 

with the policy in question and her stated refusal to comply with it in the future. In response 

to her refusal the employer first of all confirmed that the grievor would not follow the 

policy. This was done through an email exchange on September 20, 2021.  

89. The first question is to determine if the conduct of the grievor constituted an act of wilful 

disobedience of a lawful instruction by the employer was. Given my finding above as to 

the validity of the policy the second element of the question has been answered in the 

affirmative, that is the policy in question was lawful and did not repudiate the employment 

contract.  

90. Insofar as whether the actions of the grievor amounted to insubordination, I accept the 

submission of the employer that the case of OPSEU properly outlines the elements of 

insubordination as follows: 
 
113 It is settled law that establishing insubordination requires proof that 
the employee was a given a clear and direct order, that the order was given 
by someone in authority and that it was ignored or denied. In the instant 
case, there were several instances of direction, instruction and orders that 
the grievor was given by email, letter and direct communication. These 
orders were not followed. A review of the documentary evidence confirms 
the Employer has satisfied that prong of the test. The expectations and 



deadlines were clear. The orders or directions were given by her immediate 
supervisor and the Head of the department. The second prong of the test 
has been met. Finally, the grievor's own responses to these orders are 
replete with examples of her refusal to do what she was told. She was 
disciplined numerous times for her refusal to attend meetings, provide 
weekly status reports and failing to complete assignments.  
…  
117 It is this intentional disregard and disrespect of Ms. Emile and her 
position that leads me to the conclusion that these grievances must be 
dismissed. This case is a classic example of the doctrine of progressive 
discipline that, unfortunately, had no effect on the grievor's attitude and 
behavior. She was given many opportunities to correct her behavior but did 
not. She was warned many times that discipline, including termination, was 
a possible consequence of her continued insubordination. Her disrespect of 
Ms. Emile and her position of authority are obvious. I am convinced that, 
if the grievor were reinstated, her opinion and treatment of Ms. Emile 
would persist. I believe the Employer had no alternative in the 
circumstances but to discharge her for cause. 
 

91. The grievor received a written warning on September 20, 2021 followed by a five (5) day 

suspension set forth in a letter dated September 21, 2021 before her termination dated 

September 28, 2021. Was this progressive discipline? 

92. First of all, I conclude that progressive discipline, although an offshoot of labour law has 

found acceptance by labour arbitrators and courts alike. In PWU, the learned arbitrator 

referred to the Supreme Court of Canada decision in McKinley as it related to the non-

compliance of a reasonable COVID-19 policy. This is what was said: 
 
97 If an employee is unable to perform any work for a substantial 
period of time or if they are being unreasonable in complying with any 
reasonable alternative, then an employer may have just cause to impose 
discipline, up to and including termination. However, each case must be 
individually assessed to determine whether or not the employee’s conduct 
is such that their behaviour is sufficiently egregious or undermines the 
obligations and faith inherent to the employment relationship, see 
McKinley v. BC Tel [2001] SCR 161 

  

93. The grievor argued that the Supreme Court of Canada in Dunsmuir concluded that 

adjudicators appointed under section 100.1 of the Act who treat non-unionized employees 

as unionized employees are in error. In my view, that is not what the Supreme Court of 

Canada stated. Upon a fulsome review of the decision of the Supreme Court of Canada it 

is clear that the comments of the Court were limited to the remedy of reinstatement ordered 



by the adjudicator in question. As the grievor in this case is not asking to be reinstated I 

find the Dunsmuir case is not that instructive. 

94. While, as stated by the grievor, her conduct was not a serious act, such as theft, dishonesty, 

violence etc., I find that her conduct was sufficiently serious to be incompatible with the 

fundamental terms of her employment relationship.  

95. The decision of the grievor to decline the testing requirement did constitute wilful 

disobedience. She claims the policy contravened her right to privacy and to autonomy in 

personal medical decision making but ignores the obligation of the employer and indeed 

herself pursuant to the OHSA.  

96. I disagree that the instruction to, as the grievor put it “subject herself to invasive medical 

procedures …” falls outside the express or implied scope of her office job duties and 

responsibilities (Theriault).  

97. As was her right, the grievor decided not to provide the employer with her vaccination 

status and declined to accept the offer of the employer to take three POCTs a week and 

inform the employer of the results so as to protect her co-workers. This was, as noted above 

a reasonable response by the employer addressed to protect the workforce and comply with 

its obligations under the OHSA. 

98. Respecting the proportionality argument, the grievor argued that I should consider the fact 

the policy change announced on November 19, 2021, would have seen her placed on leave 

without pay until March 18, 2022, when the vaccination policies were lifted entirely at 

which time she would have returned to her position.  

99. While this is an unfortunate reality it ignores the fact that a further interim policy was 

announced in October 2021 requiring all employees to be vaccinated. In my view what the 

grievor is asking me to do is to condone her refusal to comply with a reasonable response 

by the employer for a period of two months.  

100. Regardless, I accept the argument of the employer that I should consider the matter 

at the time of termination, not at a subsequent time (TBSD). No one could predict with any 

certainty in September 2021 what would happen the next month let alone six months hence. 

This case must be judged based upon the facts as they existed at the time of the disciplinary 

action. 



101. In this regard, the grievor did not suggest what would have been an appropriate 

response by the employer during this period. Was the employer required to allow her to 

come to work in violation of its own policy? 

102. In my considered opinion at the time of termination, the employer acted reasonably 

in formulating the policy in question and in altering it as more scientific knowledge of 

COVID-19 was obtained. Therefore, the decision to terminate was appropriate given her 

intransigent stance regarding the relatively non-invasive requirement to take the POCT at 

home and advise the employer of the results. 

VII. Conclusion 

103. For all of the reasons outlined above I dismiss the grievance and conclude that the 

termination of the grievor was warranted in the circumstances of this case. 

 

Dated at Fredericton this  10th  day of May, 2022 
 
 

 
________________________________ 
George P. L. Filliter, Q.C. 
Adjudicator 


