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IN THE COURT OF QUEEN’S BENCH OF  COUR DU BANC DE LA REINE 

NEW BRUNSWICK DU NOUVEAU BRUNSWICK 

TRIAL DIVISION DIVISION DE PREMIERE 
INSTANCE 

JUDICIAL DISTRICT OF FREDERICTON CIRCONSCRIPTION JUDICIAIRE 
DE FREDERICTON 

BETWEEN:       ENTRE: 

STUART MURRAY, TRISTA MICHAUD- 

HACHEY, TABATHA BELDING, and  

LISA GORHAM 

  APPLICANTS,     REQUERANT, 

And  

HER MAJESTY THE QUEEN IN RIGHT  

OF NEW BRUNSWICK, as represented by  

the ATTORNEY-GENERAL OF  

NEW BRUNSWICK 

RESPONDENT      INTIME, 

  
NOTICE OF MOTION      AVIS DE MOTION  

 
                    (FORM 37A)                  (FORMULE 37A) 
 
 
 

The Applicants will apply to the court at 
Fredericton, New Brunswick on the ____ 
day of _____________ , 2021 at ______ 
a.m./p.m. for an order as set out hereunder. 

  

_________________ demandera à la Cour à 
_________________________ (lieu précis) 
___________, le _________ 2021 



 ___________ à ____h , d’ordonner 
l’ordonnance décrite ci-dessous. 

You are advised that: 

 

(a) you are entitled present evidence at 
the hearing in English or French or 
both; 
 

 Sachez que: 

 

a) vous avez le droit de présenter votre 
preuve à l’audience en français, en 
anglais ou dans les deux langues; 
 

(b) the applicant intends to proceed in 
the English language; and 

 

 b) le requérant a l’intention d’utiliser la 
langue . . . . . . . . . . . . . . . . . . . . . ; et 

 

(c) if you intend to proceed in or present 
evidence in the other official 
language, an interpreter may be 
required and you must so advise the 
clerk at least 7 days before the 
hearing. 

 

 c) si vous avez l’intention d’utiliser 
l’autre langue officielle ou de 
présenter la preuve dans cette autre 
langue, les services d’un interprète 
pourront être requis et vous devrez en 
aviser le greffier au moins 7 jours 
avant l’audience. 
 

 
The Applicants seek: 

 
1. AN ORDER, if necessary, abridging any time limits within which to bring the within 

Motion, and abridging any time limits within which to provide any notice or service 

required to be given;  

 

2. AN ORDER granting an interlocutory injunction staying enforcement of the 

mandatory COVID vaccination requirement for all employees of the Government of 

New Brunswick.  

 

Grounds: 

3. The Respondent, the Government of New Brunswick, has imposed upon the entire 

provincial civil service a requirement that all government employees receive COVID 



vaccinations, punishable by job loss. As a result, the Applicants, and all other 

employees who have not declared to the Respondent through their various 

government employers that they have received the COVID vaccines, face the 

complete loss of income and stigmatization for exercising their constitutional rights to 

privacy and bodily autonomy regarding personal medical choices. This represents a 

gross violation of their section 7 Charter rights to liberty and security of the person, 

and their section 8 right to a reasonable expectation of privacy in their personal 

medical information. 

 

4. In response to COVID-19, beginning in March of 2020, the Respondent enacted a 

series of “temporary” measures (the “Measures”) in an attempt to limit the spread of 

COVID-19. The Measures have, and continue to 20 months after their first 

“temporary” imposition, infringe many individual rights and freedoms as guaranteed 

by the Charter, all while failing to achieve their intended goals. Further to these 

Measures, the Respondent imposed a mandatory vaccination requirement upon all 

government employees effective September 7, 2021 (the “Vaccination Policy”). 

 

5. On October 7, 2021 the Vaccination Policy was amended such that employees who 

do not provide proof of COVID vaccination would be effectively terminated from 

their positions on November 19, 2021 through being placed by the Respondent on 

indefinite leave without pay (the “Amended Vaccination Policy”). The Amended 

Vaccination Policy was enforced on November 19. At least hundreds, likely 

thousands of civil services employees are now unlawfully deprived of their 

employment income, including health care workers who were once praised for their 

vital efforts the past 20 months.  

 
6. The Supreme Court of Canada in RJR- MacDonald Inc. v. Canada (Attorney 

General) established the well-known tripartite test for injunctive relief: whether there 

is a serious issue to be tried, whether irreparable harm would result if the injunction is 

not granted, and whether the balance of convenience favours granting the injunction. 

 



7. Whether or not the Amended Vaccination Policy unjustifiably limits the Charter-

guaranteed rights to liberty, security of the person, and privacy is categorically a 

serious issue to be tried.  

 
8. As for irreparable harm, the Supreme Court has ruled that assessment of irreparable 

harm in Charter cases is especially complex, as the concept of irreparable harm is 

closely linked to the effectiveness of the remedy of damages, which is not a primary 

consideration in most Charter cases, including this one. Irreparable harm should not 

be viewed narrowly. The nature of the harm which can be considered irreparable is 

broad and there are no defined or fixed categories of irreparable harm. The 

Saskatchewan Court of Appeal has warned that setting too high a standard on this 

part of the test will “stultify” the purpose sought to be achieved by giving a Court the 

discretion to grant interlocutory relief.  Further, the Applicants need only show a 

likelihood of irreparable harm. 

 
9. The Applicants submit that they have and will continue to suffer irreparable harm as a 

result of the loss of their constitutionally-protected rights, and in so far as they will 

therefore suffer intangible emotional, relational, and reputational harm that cannot be 

reasonably compensated by money alone. There is a high likelihood the Applicants 

will demonstrate their Charter rights are infringed by the Amended Vaccination 

Policy, at least a moderate likelihood said rights infringements are not justified, and a 

very high likelihood intangible harm to their quality of life will predicably flow from 

such loss of fundamental rights, the like of which are required to live a free life worth 

living only found in societies that have rejected authoritarianism.   

 
10. Penalization of the exercise of Charter rights is not compensable by damages. No 

amount of money could ever compensate citizens who have their right to bodily 

autonomy and privacy unjustifiably restricted by being deprived of their employment 

income for exercising those rights. Pecuniary damages can compensate for the lost 

wages, but not for the impact of the deprivation of the rights. This is reflected in the 

jurisprudence on so-called Charter damages, such damages being symbolic and not 

being set in connection with any monetary quantification of harm.  



 
11. As Justice Dickson so prophetically and profoundly said 35 years ago, freedom is 

best characterized as the absence of coercion. The critical choice to decide what goes 

into one’s body, especially regarding potentially dangerous substances, is not a “free” 

choice if the exercise of it leads to the unravelling of one’s life through the loss of 

employment and income.  

 
12. If it is determined there is indeed an unjustified interference with the rights protected 

by sections 7 and 8, which must be assumed for the purposes of the analysis of 

irreparable harm, it is difficult to see how such interference is not irreparable harm if 

those constitutional rights are to be given the importance which the constitution and 

40 years of jurisprudence says they must have. 

 
13. Regarding the balance of convenience, the presumption of harm from staying 

presumptively valid legislation is not absolute. It is refutable. The government does 

not have a monopoly on the public interest. The Applicants are equally entitled to 

make this Honourable Court aware of the damage they might suffer prior to a 

decision on the merits. Further, either the Applicants or the Respondent may tip the 

scales of convenience in its favour by demonstrating to a court a compelling public 

interest in the granting or refusal of the injunctive relief. Public interest includes both 

the concerns of society generally and the particular interests of identifiable groups. 

 
14. No compelling public interest is satisfied by taking the extreme and unnecessary 

action of effectively firing hundreds or thousands of civil servants because they have 

not received the COVID vaccines or disclosed that they have. Obviously, the public 

has an interest in “health and safety”. But any tenuous, purported benefit to said 

health and safety through enforcement of the Amended Vaccination Policy is far 

outweighed by the harm not only to the Applicants themselves as represented by the 

loss of their rights, but to the public in the form of losing so many needed public 

servants. A stay will protect the rights of the Applicants, which is itself in the public 

interest, and protect the public from the harm of losing a significant number of the 

civil servants they rely upon.  



 
15. The balance of convenience favours the Applicants. Injunctive relief is called for and 

the Applicants request this Honourable court exercise its discretion to grant it, 

pending the outcome of a hearing on the merits of the within Application. 

 

Upon the hearing of the motion the 
following affidavits or other documentary 
evidence will be presented:  

 À l’audition de la motion préliminaire, les 
affidavits ou les autres preuves littérales 
suivantes seront présentées : 

 

1. Affidavit of Stuart Murray, one of the Applicants, sworn November 4, 2021, and filed 

previously with the court. 

2. Affidavit of Lisa Gorham, one of the Applicants, sworn November 17, 2021, and filed 

previously with the court. 

3. Affidavit of Trista Michaud-Hachey, one of the Applicants, sworn November 18, 2021, 

and filed previously with the court. 

4. Affidavit of Tabatha Belding, one of the Applicants, sworn November 19, 2021, and filed 

previously with the court. 

5. Affidavit of Tony Estey, to be filed. 

6. Affidavit of Michelle Hepditch, to be filed. 

7. Expert Report of James Furlong, to be filed. 

8. Expert Report of Dr. Byram Bridle, to be filed 

9. If necessary, the Applicants will seek leave to file such additional affidavit evidence 

under R.39.01(1), 1.03(2), 2.01 and 3.02(1). 

DATED at Fredericton, this 1st day of 
December, 2021. 

 

Solicitor for Applicants 

James S. M. Kitchen 

 FAIT à Fredericton, le    1     Décembre, 
2021. 

 

 

Avocat du requérant 

Andrew C. Clark  



Barrister and Solicitor 

203-304 Main St S 

Airdrie AB  T4B 3C3 

Phone: 403-667-8575 

Email: james@jsmklaw.ca 

 

 

 

Barrister and Solicitor 

527 Dundonald St., Suite 407 

Fredericton, NB E3B 1X5 

Phone: 506-262-2590 

Email: clark@bellaliant.net 

 

 

 


