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PART I – FACTS 

 

1. The COVID-19 pandemic has caused unprecedented disruption to day-to-day operations 

of the Government of New Brunswick (“GNB”) and the public it serves. 

 

2. As of August 19, 2021, and until early January 2022, the Delta variant of the COVID-19 

was the predominant variant in New Brunswick. The Omicron variant was first noted in 

early December 2021 and became the dominant variant by early January 2022. 

 

3. On August 19, 2021 GNB implemented a vaccination policy for its employees that required 

employees to either provide proof of full vaccination against COVID-19 or to wear a mask 

in the workplace and undergo regular testing for COVID-19 (the “Policy”).  

 

4. The purpose of the Policy at the time of implementation was to ensure the safety of GNB 

workplaces for employees and members of the public as it relates to risks associated with 

the COVID-19 pandemic and in consideration of the obligation that GNB owed, as an 

employer and public service provider, to employees and members of the public. 

 

5. GNB was advised by the Chief Medical Officer for the Province of New Brunswick that 

vaccination is the most effective protection measure against COVID-19 currently available. 

 

6. The Grievor was employed with Regional Development Corporation (“RDC”), which is 

included in Part I of GNB pursuant to the Public Service Labour Relations Act (the “Act”) 

since March 2021 in the role of Program Support Assistant. Prior to joining RDC, the 

Grievor worked in various roles with the Government of New Brunswick (“GNB”) since July 

1997. 

 

7. The Employer terminated the Grievor on September 28th, 2021 after she continuously 

refused to comply with the Policy, specifically to the requirement to undergo regular testing 

for COVID-19. 

 

8. On August 19, 2021, Cheryl Hansen, Head of the Public Service (“Hansen”), distributed 

the Policy via Memo to all employees that proof of vaccination or testing would be required. 
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9. On August 26, 2021, Hansen distributed an updated Policy via Memo to all employees 

that proof of vaccination or testing would be required by September 13, 2021. 

 

10. As early as September 15th, the Grievor was aware of the Policy. The primary point of 

contention between the Employer and the Grievor was that the Grievor disagreed with the 

requirement to either provide proof of vaccination or in the alternative, undergo regular 

testing for COVID-19. The Grievor expressed to the Employer her unwillingness to do 

either at various times between September 15 and her termination. 

 

11. On September 20th, the Grievor was met with by the Employer, confirmed her refusal to 

adhere to the Policy and was subsequently given a written warning for failing to adhere to 

the Policy. In this letter, the Grievor was also advised that subsequent refusals to test for 

COVID-19 would result in further discipline. 

 

12. On September 21st, the Grievor was met with by the Employer, confirmed her continued 

refusal to adhere to the Policy and indicated the intention to not adhere to the Policy in the 

future and was subsequently given a 5 day suspension without pay for failing to adhere to 

the Policy. The suspension letter indicated that future failure to adhere to the Policy will 

result in termination. 

 

13. On September 28th, the Grievor and Employer met again and the Grievor again indicated 

that she would not comply with the testing requirements despite knowing that termination 

would result. As a result, the Grievor was terminated for insubordination for failing to 

adhere to the Policy. 
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PART II – ISSUES 

 

15. The Employer submits the following issues to be determined: 
 

a. Is the Policy valid? 
 

b. Was the Employee’s termination for insubordination for failure to adhere to the 
policy appropriate? 
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PART III – ARGUMENTS 

16. The Employer submits that the Policy is valid, and that the Grievor was terminated for the 

reasons outlined in the termination letter (Exhibit I of Carol Arseneau’s Will Say 

Statement). Namely: the reason for termination was insubordination as she failed to 

adhere to a valid employment policy. 

 

17. The Employer submits that the two issues be addressed as follows: 

 

a. First: whether the policy is a valid exercise of management rights, as the Employer 

believes it is; 

 

b. Second: if the policy is valid, was progressive discipline resulting in termination of 

the employee for insubordination appropriate? 

 
18. The assessment of the validity of a policy is a contextual one. The Policy should be 

assessed on the circumstances at the time the Policy was implemented and in force. This 

is particularly true of policies related to COVID-19 due to the seriousness of the Pandemic 

and its rapidly changing nature. This was discussed in the recent case of Toronto District 

School Board v. Canadian Union of Public Employees, Local 4400 (PR734 COVID-19 

Vaccine Procedure Grievance)1 (“TDSB”): 

 
“59 The important contextual evidence need not be repeated other 
than to say that the pandemic has claimed the lives of more than 
six million people. Many millions more have become sick, some of 
whom continue to suffer from the impacts of the disease. The 
TDSB, like all employers was forced to deal with a rapidly 
evolving situation and clearly chose to do so based on the best 
evidence available: Science that established then, as it does now, 
that full vaccination was safe and effective and the very best way to 
prevent transmission in the schools. Prior to the development of 
vaccines, schools were able to open and close and open and close 
again under various safety protocols. I do not, however, conclude 
that those protocols were immutable. 
 
60 Once the vaccines arrived, and were determined to be safe and 
effective, the paradigm shifted. The rules were appropriately 

 
1 Toronto District School Board v. Canadian Union of Public Employees, Local 4400 (PR734 COVID-19 Vaccine 
Procedure Grievance), [2022] O.L.A.A. No. 82. 
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revised when the scientific situation changed; namely the 
unequivocal evidence that full vaccination provided the best 
available protection against contraction and submission. The 
Policy gave effect to this conclusion. With this new evidence, 
past practices were revisited. It would have actually been 
derelict to ignore the vaccines and the benefit of full 
vaccination and pretend that they were not a real gamechanger 
in giving effect to the TDSB's statutory obligations. The 
precautionary principle requires that employers like the TDSB 
-- subject to their constitutional obligations -- do whatever they 
reasonably can. And that is what it did in the Policy. 
 
… 
 
68 In making this determination, the question must be 
considered in context: and that that context is the situation as 
it existed when the Policy was passed and rolled out up to the 
second date of the hearing.”2 

[emphasis added] 

 

ISSUE 1: Is the Policy Valid? 

19. Employers may unilaterally implement a policy or rule in the workplace provided that the 

rule meets the following requirements as laid out in the “KVP test”3: 

 
a. It must not be inconsistent with the employment agreement (or collective 

agreement where applicable) 
b. It must not be unreasonable 
c. It must be clear and unequivocal 
d. It must be brought to the attention of the employee affected before the company 

can act on it 
e. The employee concerned must have been notified that a breach of such rule 

could result in his discharge if the rule is used as a foundation for discipline 
f. Such rule should have been consistently enforced by the company from the time 

it was introduced 
 

20. The KVP test, endorsed by the Supreme Court of Canada in Irving Pulp & Paper Ltd.4 has 

been used as the framework for assessing COVID vaccination policies in various cases 

over the past eighteen months5 and the Employer submits it is the appropriate framework 

 
2 Supra note 1 at 59, 60 & 68. 
3 Lumber & Sawmill Workers’ Union, Local 2537 and KVP Co. Ltd., 1965 CarswellOnt 618 at 34. (“KVP”). 
4 Irving Pulp & Paper Ltd. v. CEP Local 30, 2013 SCC 34. 
5 Caressant Care Nursing & Retirement Homes and CLAC, 2020 CarswellOnt 18430, Re (“Carressant Care”); EllisDon 
Construction Ltd. and LIUNA, Local 183 (Rapid Testing Grievance), Re, 2021 CarswellOnt 8605 (“EllisDon”); 
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here. Although the cases referenced herein are in the unionized setting, the Employer 

submits the analysis framework applies equally to the non-unionized setting. 

 

21. In applying the KVP test, the Employer submits that there are no existing policies, rules or 

agreements in place between the Employer and the Employee in this case that the COVID-

19 Policy is in violation of. The Will Say statement of Ms. Poulos includes various employer 

policies and her employment contract. As noted in KVP, the test is that the impugned rule 

not be inconsistent with existing agreements, not that the impugned rule be permitted by 

existing agreements or policies. This is consistent with the principle of residual 

management rights where management is limited only by the language of the employment 

agreement and reasonableness. This principle is expressed in Canadian Arbitration Law: 

 
“Rules designed to govern the conduct of employees may be 
promulgated by an employer as an exercise of its management 
function or prerogative, or they may be part of the collective 
agreement. Where the parties have expressly or implicitly made 
plant rules a part of the agreement, or incorporated them by 
reference, they will become part of the agreement and will function 
in the same manner as any of its other terms or provisions. In such 
circumstances, where the rules are part of the agreement, their 
amendment or repeal is not open to the unilateral action of 
management. The incorporation of such rules into the collective 
agreement, however, has been held not to circumscribe 
management's ability to discipline or discharge employees for 
conduct falling outside their specific terms. Similarly, it has been 
held that new rules may be unilaterally promulgated as long as 
they do not conflict with the existing agreed-upon rules, and 
provided that they comply with any provisions in the 
agreement which specify a procedure for promulgating such 
rules. Of course, where the collective agreement provides for the 
proclamation of rules by management, “provided that such rules 
and regulations are not unreasonable and not inconsistent with the 
provisions of this agreement”, a board of arbitration will review the 
rule to determine whether it satisfies those standards. However, 
where the agreement restricts the union's right to challenge rules 
made by management, failure to comply with those procedures has 
been held to bar an attack upon the rules or regulations so 
promulgated. And while an employer is not required to promulgate 
rules covering all aspects of conduct, with the result that the 

 
Electrical Safety Authority and Power Workers’ Union (ESA-P-24), Re, 2022 CarswellOnt 395 (“PWU”); Toronto 
District School Board v. Canadian Union of Public Employees, Local 4400 (PR734 COVID-19 Vaccine Procedure 
Grievance), [2022] O.L.A.A. No. 82. 
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absence of a rule governing certain misconduct was not in itself 
unjust, where discipline is founded on an invalidly promulgated rule, 
it may not be sustained.”6 

 
22. There is nothing in any of the prior policies, nor in the employment contract, that prohibits 

the requirements of the Policy, therefore the Policy meets the first requirement of the KVP 

analysis. 

 

23. The Policy is not unreasonable. In the Ontario case of TDSB7, adjudicator Kaplan 

ultimately found that in the school environment, a vaccination policy that required proof of 

vaccination or subjecting employees to a leave without pay was reasonable. The decision 

notes that the starting point in assessing the objective of the vaccination policy was the 

employer’s obligations under the Occupational Health and Safety Act of Ontario: 

 
“72 The starting point, of course, is the Occupational Health 
and Safety Act. It requires an employer to take every 
precaution reasonable in the circumstances for the protection 
of the worker. Obviously, what is reasonable is open to general 
debate, but in this specific case that assessment must be made in 
light of the expert evidence. And that expert evidence is that 
vaccination was the number one and best method of reducing the 
contraction and spread of COVID-19. In these circumstances it is 
impossible to conclude that requiring employees to be fully 
vaccinated is not a precaution reasonable in the circumstances. 
The attestation requirement, albeit mandated by law, was a 
necessary corollary of this and, as earlier noted no complaint has 
been raised that personal information has been anything but 
properly safeguarded and protected. This part of the case could be 
decided on the basis of the TDSB having appropriately complied 
with the Occupational Health and Safety Act” 

[emphasis added] 
 

24. The New Brunswick Occupation Health and Safety Act8 (“OHSA”) imposes a similar 

obligation on Employers as the Ontario Act: 

 
“Duties of employer 
9(1)Every employer shall 
 

 
6 Canadian Labour Arbitration, 5th Edition, Brown & Beatty at 4:12. 
7 Supra note 1. 
8 Occupational Health and Safety Act, SNB 1983, c O-0.2. 
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(a) take every reasonable precaution to ensure the 
health and safety of his employees; 
 
(b) comply with this Act, the regulations and any order made 
in accordance with this Act or the regulations; and 

 
(c) ensure that his employees comply with this Act, the 
regulations and any order made in accordance with this Act 
or the regulations.” 

[emphasis added] 
 

25. Amy Beswarick confirmed in her Will Say statement that the requirements imposed on the 

Employer by the OHSA were considered in developing the policy: 

 
“The purpose of the Policy at the time of implementation was to 
ensure the safety of GNB workplaces for employees and members 
of the public as it relates to risks associated with the COVID-19 
pandemic. The Policy was also developed in consideration of 
GNB's interpretation of obligations imposed on it as an Employer 
pursuant to common law, statutory obligations such as those under 
section 9(1)(a) of the Occupational Health and Safety Act of New 
Brunswick ("OHSA"), and obligations in the various Collective 
Agreements that GNB is a party to. GNB interprets this section of 
the OHSA to mean that as an Employer, GNB is obligated to take 
every reasonable precaution to ensure the health and safety of 
employees. This includes taking prevention efforts to eliminate or 
minimize the risk of transmission of communicable disease in the 
workplace, one of which is a mandatory vaccination requirement.”9 
 

26. In PWU, (supra), Adjudicator Stout applied the KVP framework and recognized the 

balancing approach that Employers must take when considering individual rights against 

the safety of the workplace: 

 
“95      As indicated earlier, context is extremely important to 
the analysis and the balancing of interests. Management has 
the right and the legal obligation to protect the health and 
safety of its employees in the workplace environment. An 
employer may institute a reasonable rule or policy requiring 
disclosure of medical information to ensure that the employee 
is fit to perform work or safely attend at the workplace. 
However, any such rule or policy must be reasonably 
necessary and involve a proportionate response to a real and 
demonstrated risk or business need. 

 
9 Will Say statement of Amy Beswarick dated March 18, 2022 at paragraph 6. 
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96      In my view, and in the context of the current COVID-19 
pandemic, it is not unreasonable to require employees to 
advise an employer of their vaccination status. This is 
particularly so, when employees may be congregating together in 
the workplace at some point in time or they may be required to 
attend at third-party sites as part of their work related duties. The 
requirement to disclose vaccination status is in my view 
reasonably necessary to ensuring a safe and healthy 
workplace and I can’t see how any employee would not be 
willing to disclose their vaccination status in support of this 
legitimate interest. The Ontario government has made vaccine 
passports mandatory for accessing many indoor 
environments and I can’t see how it would be unreasonable for 
the ESA to require similar proof from their employees, so long 
as the medical information is properly protected. If an 
employee does not voluntarily disclose their vaccination 
status, then it is reasonable in my view to deny them entry to 
the workplace and subject them to a testing regime. Moreover, 
if a testing regime is found not to provide sufficient protection 
in the workplace or is not offered at a work site, and in some 
cases that may well be the case, then it may be reasonable to 
deny entry to the workplace or work site of any person, 
including employees, who has not confirmed that they are 
vaccinated. Employees who are not vaccinated may be deemed 
unfit to perform work and they may be placed on an administrative 
leave, subject to their right to claim any benefit provided for under 
the collective agreement and file a grievance challenging the 
reasonableness of the employer’s decision.”10 

[emphasis added] 
 
 

27. As noted in the version of the policy in place at the time of the Employee’s termination 

(Exhibit ‘F’ of Carol Arseneau’s Will Say statement): 

 
“Effective immediately, employees who have not provided proof of 
full vaccination are not required to complete a regular monthly PCR 
test. The other testing requirements communicated in bulletin #72 
remain in place. Employees must still: 
 
• complete POCT testing three (3) times per week and provide the 
results to their employer; and 
 

 
10 PWU, supra, at 95-96. 
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• schedule a PCR test immediately if they get a positive POCT result 
or have two or more symptoms.” 

 

28. As seen at paragraph 13 of Carol Arseneau’s Will Say statement, the Grievor had the 

option to take the rapid tests at home. 

 

29. The Employee suggests in her Will Say Statement that she objects to the violation of 

privacy of the policy and the invasive nature of the test. 

 

30. In Irving Pulp & Paper Ltd. v. CEP, Local 3011, the Supreme Court of Canada assessed 

the validity of an employer policy which required random drug and alcohol testing. The 

majority found that such testing was not a valid policy, confirming the “arbitral 

jurisprudence” that: 

 
“A substantial body of arbitral jurisprudence has developed 
around the unilateral exercise of management rights in a safety 
context, resulting in a carefully calibrated “balancing of 
interests” proportionality approach. Under it, and built around 
the hallmark collective bargaining tenet that an employee can only 
be disciplined for reasonable cause, an employer can impose a 
rule with disciplinary consequences only if the need for the 
rule outweighs the harmful impact on employees’ privacy 
rights.  The dangerousness of a workplace is clearly relevant, but 
this does not shut down the inquiry, it begins the proportionality 
exercise.”12 

 
31. Although this is the correct starting point to assess the reasonableness of employee 

testing, in Caressant Care Nursing & Retirement Homes and CLAC (Covid Testing)13 the 

adjudicator noted that there is a notable difference between drug and alcohol testing and 

testing for COVID-19. A COVID-19 test is a very limited data point providing one piece of 

information: the COVID-19 status of the tested person. That status is a crucial piece of 

information for the safety of the workplace: 

 
“42      While the Union’s reliance on drug and alcohol testing 
cases is a reasonable starting point for the analysis — 
weighing the privacy breach against the goals of the policy — 

 
11 Irving Pulp & Paper Ltd. v. CEP, Local 30, 2013 SCC 34 
12 Supra note 9 at para. 4. 
13 Caressant Care Nursing & Retirement Homes and CLAC (Covid Testing), Re, 2020 CarswellOnt 18430. 
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clearly controlling COVID infection is not the same as 
monitoring the workplace for intoxicants and I so find. They are 
different in kind. Intoxicants are not infectious. COVID testing 
reveals only one piece of information: the employee’s COVID 
status. Being intoxicated is culpable conduct; testing positive is not. 

 
43      But, most importantly, while the privacy intrusion is 
arguably comparable, in both cases, the factors to be taken 
into account in order to determine the weight to be given to the 
need for COVID testing as compared with drug and alcohol 
testing, is not. COVID is novel, thus its name. Public health 
authorities are still learning about its symptoms, its transmission 
and its long-term effects. 

 
44      What is known is that it is highly infectious and often deadly 
for the elderly, especially those who live in contained environments. 

 
45      In my view, when one weighs the intrusiveness of the 
test: a swab up your nose every fourteen days, against the 
problem to be addressed — preventing the spread of COVID in 
the Home, the policy is a reasonable one. While the Home had 
not had an outbreak, I agree entirely with the Employer that, given 
the seriousness of an outbreak, waiting to act until that happens, is 
not a reasonable option. 
… 
48      However, I strongly disagree with the Union and/or Ms. 
McColgan characterizing testing as a limited surveillance tool. That 
is not accurate. A negative test may be of limited value to the 
individual employee tested but it is of high value to the Home; 
and a positive test is of immense value to both the employee 
and the Home. A positive test leads to identification, isolation, 
contact tracing and the whole panoply of tools used in 
combatting the spread of the virus…”14 

[emphasis added] 
 

32. The Employer submits that in requesting the COVID-19 testing status of employees, 

though an incursion into the privacy rights of the individual, is a breach that is heavily 

outweighed by the objective of limiting COVID-19 spread in the workplace, as is discussed 

in the PWU case above. 

 

33. The Employer therefore submits that the objective of the Policy is sound, it is properly 

balanced as required by the KVP framework and the caselaw which has already applied 

 
14 Supra note 11 at 42-45, 48. 
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the KVP framework to COVID-19 prevention policies and is reasonable. The Policy itself 

does not require employees to show proof of vaccination. It allows employees in the 

alternative to showing proof of vaccination to engage in other mitigation measures: 

masking and regular testing.  

 

34. In the Will Say statement of Ms. Poulos, she claims that she has concerns with the safety 

of the testing process and that is a contributing factor to her refusal to adhere to the Policy. 

The Employer submits that the testing is safe as it was approved for human use by Health 

Canada as noted in paragraph 14 of Mathieu Chalifoux’s Will Say Statement. If the testing 

is unsafe, there is no evidence before the Board to prove that claim and it is incumbent 

upon the Grievor to provide evidence that contradicts that submitted by Mr. Chalifoux. 

 
35. The Employer submits that the Policy meets the remaining KVP requirements. The key 

component of the policy at all relevant points to this matter was that employees who did 

not provide proof of vaccination were required to mask and undergo regular testing. The 

specifics on the type of testing (PCR vs. Rapid Test) and the locations of required masking 

changed over this time (as expected and acceptable for such a policy per TDSB, supra), 

but the Policy nevertheless remained clear and unequivocal. As discussed in the Will Say 

statement of Ms. Arseneau, the policy was distributed to all employees, including Ms. 

Poulos. Ms. Arseneau and her colleagues made various efforts, via email, letter and 

verbally, to ensure the Grievor was aware of the policy and the implications for non-

adherence. 

 

36. In the Will Say statement of Ms. Poulos (see, for example, paragraph 8a), she suggests 

that the Policy was not a policy because it was not in the form of the other policies which 

applied to the employment relationship. The Employer submits that the KVP analysis is 

clear that the definition of a “policy” is not consequential to its legitimacy. Employees are 

required to follow any rule, direction or policy, unilaterally imposed by an employer 

provided that such rule adheres to the KVP requirements. 

 

37. In summary, the Policy is a reasonable exercise of the Employer’s attempt to balance 

employee rights while limiting the spread of COVID-19 in the context of the Delta variant 

which was circulating at all times relevant to this matter. The brief decision of Unilever 
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Canada Inc. v. United Food and Commercial Workers Local 17515 outlined the following 

key considerations in finding that a COVID-19 testing policy was valid: 

 

“14. Having regard to the submissions of the parties and the 
authorities submitted, I find the Employer’s policy to be reasonable 
in all the circumstances and hereby remain seized of any issues, 
on the agreement of the parties, arising from the implementation of 
this award or any further issue arising from the Employer’s 
mandatory testing policy. In finding the policy to be reasonable, I 
have had regard to the following factors: 

a. There are many employees in the facility many of whom 
work on one or more of the Employer’s production lines. The 
employees work in a food manufacturing facility which is 
governed by a variety of food safety regulations designed to 
ensure the safety of the food manufactured. 

b. Several employees have contracted the virus in a 
relatively short period of time. Although there is no evidence 
of transmission within the facility, given the rise of the 
COVID-19 variants in Ontario and in this community, it 
seems prudent to err on the side of caution and ensure 
that the Employer is permitted to take reasonable steps 
to reduce the risk of COVID transmission in the 
workplace. I find the testing policy, introduced by the 
Employer to be one such reasonable step. 

c. In balancing the interests of employees who are 
opposed to the mandatory testing and the well 
documented benefits of a testing program in preventing 
the spread of COVID in the workplace to other 
employees, and because several employees have 
tested positive, I view the policy to be a reasonable 
attempt to protect the health and safety of employees in 
the plant.” 

[emphasis added] 

38. The Employer has a responsibility to take measures to create a safe working environment 

for its employees and in turn, a safe environment for the public it serves. The Policy is a 

reasonable step to meet these obligations and it is reasonable to expect employees to 

cooperate with such a Policy. 

 
15 Unilever Canada Inc. v. United Food and Commercial Workers Local 175, April 16, 2021, Jules B. Bloch 
(unreported) 
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ISSUE 2: Was the Employee’s termination for insubordination for failure to adhere to the policy 
reasonable? 

39. The Grievor was terminated for refusing to follow a validly implemented policy. At all 

relevant points in time, the Grievor communicated that she had not complied with the 

requirements of the Policy and refused to comply with the Policy in the future. By going 

through the progressive discipline process, the Employer gave the Grievor multiple 

opportunities to change her mind and adhere to the Policy and also made sure that the 

Grievor was aware of the consequences of her failure to adhere to the Policy. 

 

40. As noted in the PWU case, discipline may be the result of non-compliance with a 

reasonable COVID-19 policy: 

 
“97      If an employee is unable to perform any work for a 
substantial period of time or if they are being unreasonable in 
complying with any reasonable alternative, then an employer 
may have just cause to impose discipline, up to and including 
termination. However, each case must be individually 
assessed to determine whether or not the employee’s conduct 
is such that their behaviour is sufficiently egregious or 
undermines the obligations and faith inherent to the 
employment relationship, see McKinley v. BC Tel[2001] S.C.R. 
161.” 

[emphasis added] 

 

41. With respect to discipline in the workplace generally, it is aimed at adjusting and improving 

behavior through corrective action, consultations and warnings, it is not punitive. The 

principle of progressive discipline requires employers to demonstrate that they have made 

the employee aware of performance problems, worked with the employee to rectify them 

and imposed a graduated repertoire of sanctions before resorting to dismissal. For 

instance, in cases of deteriorated performance, an employer has a duty to warn the 

employee and to give them sufficient time to improve performance before dismissal. The 

warning must be clear and unequivocal in order to be sufficient. It must be understood that 

the employee’s failure to heed the warning will place the employee’s job in jeopardy. 

 

42. Methods of progressive discipline include having in-person meetings and distributing 

formal warning letters to employees who are not performing up to standards or who are 

not adhering to expectations. Canadian arbitral jurisprudence has confirmed in many 
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instances, with the exception of serious violations such as theft, assault or sexual 

harassment, that progressive discipline is necessary to convey the seriousness of the 

behaviour or breach in question. This is summarized as follows: 

 
“The failure of an employer to advise an employee that it will not 
tolerate certain activities or practices, including non-culpable 
behaviour such as inadequate work performance or innocent 
absenteeism, is considered a mitigating factor if it denies the person 
the chance to defend himself or herself and show capability of 
acting in the way the employer requires, and/or lulls the employee 
into a false sense of security. Indeed, it has been held that not only 
must an employer apprise its employees of the unacceptable nature 
of their conduct but, as well, it must inform them of the likely 
consequences which will result if such behavior persists. In fact, 
over time, the duty to warn employees of both their failure to 
conform to an acceptable standard and the likely disciplinary 
sanctions that will be imposed should that behavior persist, 
has given rise to a requirement of progressive discipline in 
which disciplinary sanctions are gradually increased in their 
severity. Such a system has come to be seen as the fairest and 
most effective way for an employer to convey to employees the 
seriousness with which it regards their situation and to 
motivate them to change their behavior. 
 
Where a warning that repetition of an offence will result in 
serious disciplinary sanctions goes unheeded, an arbitrator 
may conclude that corrective measures are not likely to be 
effective and that the grievor will be unable to re-establish the 
employment relationship.”16 

[emphasis added] 
 

43. Conversely, behavior that constitutes the use of progressive discipline are for example, 

inconsistent attendance, unsatisfactory performance, inappropriate behavior or 

insubordination.17 

 

44. Insubordination is generally regarded as an act of willful disobedience of lawful instructions 

given by a superior. Generally, an employee must obey the lawful orders and instructions 

of their employer. There is no strict legal definition that applies to all situations and all 

employers, but includes an employee’s refusal to follow directions given by a supervisor, 

 
16 Brown & Beatty, Canadian Labour Arbitration, 5th Edition, at 7:71. 
17 Brown & Beatty, Canadian Labour Arbitration, 5th Edition, at 7:21, 7:35, 7:36, 7:37, 7:40. 
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such as in O.P.S.E.U. v. Ontario (Ministry of Government Services)18 (“OPSEU”) where 

the adjudicator outlined the elements of insubordination: 

 
“113      It is settled law that establishing insubordination 
requires proof that the employee was a given a clear and direct 
order, that the order was given by someone in authority and 
that it was ignored or denied. In the instant case, there were 
several instances of direction, instruction and orders that the 
grievor was given by email, letter and direct communication. 
These orders were not followed. A review of the documentary 
evidence confirms the Employer has satisfied that prong of the test. 
The expectations and deadlines were clear. The orders or 
directions were given by her immediate supervisor and the 
Head of the department. The second prong of the test has been 
met. Finally, the grievor's own responses to these orders are 
replete with examples of her refusal to do what she was told. 
She was disciplined numerous times for her refusal to attend 
meetings, provide weekly status reports and failing to 
complete assignments. 
 
… 
117      It is this intentional disregard and disrespect of Ms. Emile 
and her position that leads me to the conclusion that these 
grievances must be dismissed. This case is a classic example of 
the doctrine of progressive discipline that, unfortunately, had 
no effect on the grievor's attitude and behavior. She was given 
many opportunities to correct her behavior but did not. She 
was warned many times that discipline, including termination, 
was a possible consequence of her continued 
insubordination. Her disrespect of Ms. Emile and her position of 
authority are obvious. I am convinced that, if the grievor were 
reinstated, her opinion and treatment of Ms. Emile would 
persist. I believe the Employer had no alternative in the 
circumstances but to discharge her for cause.”19 

[emphasis added] 
 

45. As in the OPSEU case, here the Grievor was given a clear instruction in multiple formats 

on multiple occasions via memo, email and verbally. These instructions were given by her 

supervisor and by human resources based on a memo circulated by Hansen, the “Head 

of the Public Service”, each of which separately and combined constitute appropriate 

authority. The Grievor repeatedly refused to follow the direction. If she were returned to 

 
18 O.P.S.E.U. v. Ontario (Ministry of Government Services), 2012 CarswellOnt 688. 
19 Supra note 16 at 113,117. 
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work, based on her own communications, she would continue to violate the Policy. 

Termination therefore must be appropriate based on this framework. 

 

CONCLUSION 

 
46. The case at hand is a case of insubordination and the employer correctly applying the 

steps of progressive discipline until the last resort of termination. The Grievor was 

employed with RDC since March 2021 and was terminated on September 28, 2021 after 

she continuously refused to comply with the Employer’s vaccination policy for all 

employees, specifically to the requirement for point of care testing (“POCT”). The 

Employer is unaware of any case which has found that a “voluntary COVID-19 vaccinate 

or test” policy is unreasonable during the COVID-19 Pandemic. 

 

47. The validity of the Policy must be assessed on the circumstances at the time of the 

implementation. It conforms to the KVP requirements of a unilaterally imposed rule. 

 
48. The Policy was not too broad, and it was not unclear. It was very specific and detailed, 

namely that (1) all GNB employees have to wear masks at all times except when they are 

alone at their desk, that (2) the monthly PCR rests are no longer required and that (3) all 

current unvaccinated GNB employees are required to take POCT tests three times per 

week. Furthermore, the instructions of the employer to Ms. Poulos were not unclear, as it 

was communicated to her multiple times that she was expected to follow point (3) of the 

Policy. 

 
49. The Grievor was aware of the testing requirements as early as September 15, 2021 and 

she made it clear to her direct manager, Ms. Gloria Cogswell that she was not going to 

take tests, which constitutes an act of insubordination. The employer followed the steps 

of progressive discipline as required by arbitral jurisprudence including specifically, the 

OPSEU case. 

 

50. The Grievor was provided with a copy of the Policy and her manager Ms. Cogswell made 

herself available to address any questions that she may have. Thereafter, Ms. Cogswell 

and the Human Resources Coordinator Ms. Jessica Laskey met with the Grievor on 

September 20, 2021 regarding the Policy. During this meeting the Grievor was offered the 
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opportunity to take the COVID-19 test, which she declined. As a result, she was provided 

with a written warning for violating the Policy. This letter indicated that further discipline 

would result should she continue to refuse. Ms. Laskey and Ms. Cogswell met with the 

Grievor a second time on September 21, 2021 where she confirmed that she still had not 

tested and had no intention to adhere to the testing requirements. Hence, the employer 

presented the Grievor with her second disciplinary letter, suspending her for five days 

unpaid. This letter indicated that termination would result should she continue to refuse to 

adhere to the Policy. At the last meeting on September 28, 2021 the Grievor clearly 

indicated that she still would not comply with the testing requirements despite knowing 

that termination would result. As such, the Grievor was terminated and this was crystalized 

via letter at Exhibit I of the Will Say of Carol Arseneau. 

 

51. Despite multiple efforts by the employer to address the Grievor’s insubordination and give 

her a chance to correct her behavior, there was at no time any indication from her that she 

would adhere to her employer’s lawful directions. This was not a one-time occurrence of 

insubordination, the behaviour continued over time and was accompanied by the Gievor’s 

insistence in not following the Policy going forward until it resulted in her termination. 

 

52. The Employer submits that it acted adequately and gave the Grievor numerous chances 

to adhere to the Policy requirement. Since she continuously refused to follow the Policy 

and did not change her mind or agree to adhere to the valid Policy, and the employer 

exhausted all means of progressive discipline, the only last resort was termination of 

employment. 
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PART IV - ORDERS SOUGHT 

 
53. The Applicant respectfully submits that for the foregoing reasons, this grievance be 

dismissed. 

 

DATED at Fredericton, New Brunswick, this 4th day of April, 2022. 
 
       
      Attorney General for the Province  
      of New Brunswick 
 
 
       
     Per: __________________________ 
      Justin Wies    
      Office of the Attorney General 
      Solicitor for the Employer 
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