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I. INTRODUCTION

1. The present grievance involves the termination of a long-service public employee

with 24 years of dedicated and competent service to the Province of New Brunswick for

alleged cause, without notice or pay in lieu thereof.

2. The Grievor, Jennifer Poulos (“Ms. Poulos”), has served the entirety of her adult

working life within the provincial public service. At the time of her termination, she was

employed as a Program Support Assistant with the Regional Development Corporation,

providing support to all its programs and entrusted with tasks involving a high level of

responsibility in financial and accounting matters.

3. In the fall of 2021, for personal reasons, Ms. Poulos declined consent to regular viral

testing and/or vaccination for COVID-19. Alleging that this personal medical decision

constituted insubordination and was grounds for discipline, and after a brief disciplinary

suspension, her employer terminated her employment for cause, effective immediately.

4. Two weeks later, the Province announced that vaccination for COVID-19 would be a

mandatory condition of employment for all public service employees. On November 19,

2021, all public employees who had declined vaccination for COVID-19 were placed on a

temporary, non-disciplinary period of unpaid administrative leave. As of March 18, 2022, all

affected employees were called back to work, except in certain vulnerable sectors. Health

care and vulnerable sector employees who declined vaccination are now also scheduled to

return to their duties, subject to certain conditions, on April 11, 2022.

5. Ms. Poulos, however, remains unemployed. Ms. Poulos submits that her employer

did not have just cause summarily to terminate her employment. Her situation was not a

unique circumstance where a personal medical decision would constitute cause for a

permanent severance of the employment relationship without notice. In light of her long and

dedicated service to the Province, Ms. Poulos is owed 24 months’ pay in lieu of reasonable

notice of termination.

II. FACTS

6. Ms. Poulos is 46 years old and was continuously employed by the Province of New

Brunswick for more than 24 years. She consistently advanced her career within the

provincial public service during the course of her employment.
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7. Beginning in July 1997, Ms. Poulos occupied various positions with Horizon Health

Network, beginning as a Cook and then advancing through various administrative roles. By

2019, she held the position of Administrative Services (Coordinator) with Mental Health.

8. In 2019, Ms. Poulos transferred to Service New Brunswick (Part I), having accepted

the position of Central Tendering Clerk with Central Tendering & Strategic Procurement. In

February 2021, soon after beginning a secondment as Records and Information Manager

with the Legal Services Branch at the Office of the Attorney General, Ms. Poulos moved into

her most recent position as Program Support Assistant, Regional Development Corporation

(“RDC”). Ms. Poulos’ employment in this position was effective March 22, 2021. She

occupied it until her termination for alleged cause on September 28, 2021.

9. Before accepting the position of Program Support Assistant at RDC, Ms. Poulos

received a letter of offer from Cade Libby, President of RDC, dated March 8, 2021, setting

out proposed terms and conditions of employment. Ms. Poulos accepted the offer of

employment in writing on March 11, 2021. The terms and conditions contained therein

constitute her employment contract (hereinafter, the “employment contract”).

10. As Program Support Assistant at RDC, Ms. Poulos reported to the Program Support

Manager and she was responsible for providing support to all programs of the RDC. This

involved liaison with project officers and clients to ensure compliance with terms of offers

and completion of claims. Other duties and responsibilities included, inter alia, registration of

project leads, quality assurance review, reviewing project claims ranging to over $1 million,

reviewing client claims for reimbursement, and ensuring Memoranda to Executive Council

were delivered following established processes and procedures.

11. The duties described above were performed by Ms. Poulos in an office setting. They

did not require interaction with the public or close physical contact with others. She was able

and willing to perform the majority of her duties remotely, but the opportunity to do so was

not raised by the employer at any material time. During her employment with Service New

Brunswick prior to her acceptance of the position of Program Manager with RDC, she

performed her duties almost exclusively from home as of March 2020.

12. The employment contract indicates that the terms and conditions of Ms. Poulos’

employment with RDC were in accordance with the Management and Non-Union Human

Resource Policies. The employment contract indicates that, upon appointment, Ms. Poulos

should familiarize herself with certain important policies that ostensibly constituted terms and

conditions of her employment by incorporation, including policies on Conflict of Interest,

Workplace Harassment and Political Activities of Public Servants.
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13. Neither the March 2021 employment contract itself nor the policies it incorporates by

reference identify procedures such as disclosure of personal medical information, regular

viral testing or receipt of vaccinations as mandatory terms or conditions of employment.

14. In or around August 2021, the Province unilaterally implemented new conditions of

employment for employees in the provincial public service, including Ms. Poulos, relating to

COVID-19. Continued employment with the Province would now be conditional upon

provision of proof of COVID-19 vaccination or compliance with regular viral testing

procedures and disclosure of the results thereof to the employer, along with facial masking

requirements.

15. The details of the requirements for viral testing and vaccination were amended

several times and the final version was issued on or about September 21, 2022.

16. Ms. Poulos accepted and complied with the above-noted masking requirement in

accordance with its terms. Over the course of several meetings, however, she advised

representatives of the Province that, due to concerns about the proposed medical

interventions in respect of her personal health decision-making, she did not accept the

above-noted introduction of viral testing and vaccination requirements as amended terms

and conditions of her employment at that time.

17. On September 20, 2021, as a result of her decision to decline the viral testing and/or

vaccination procedures proposed by the employer, Ms. Poulos was given a written warning

and sent home with pay. She was instructed to report to work the following day.

18. On September 21, 2021, as a result of her decision to decline the viral testing and/or

vaccination procedures as proposed by the employer, Ms. Poulos was presented with a

disciplinary letter and suspended for five (5) working days without pay. She was instructed to

report to work on September 28, 2021.

19. On September 28, 2021, upon again confirming Ms. Poulos’ decision to decline the

viral testing and/or vaccination procedures as proposed by the employer, the Province

summarily terminated Ms. Poulos’ employment, effective immediately, for alleged cause.

20. Throughout her employment with the public service, Ms. Poulos maintained a clear

disciplinary record, received strong performance evaluations, was entrusted with a high level

of responsibility and was consistently viewed as a competent and capable employee.

21. Prior to the Province’s introduction of viral testing and vaccination requirements in

August of 2021, and in the interest of further advancing her career within the public service
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at RDC, Ms. Poulos had enrolled in accounting and payroll courses at her own expense.

Despite her termination, she completed these courses in March 2022.

22. In light of her lengthy service with the Province, Ms. Poulos had begun taking steps

to plan an early retirement after approximately 10 more additional years of service.

23. On or about October 5, 2021, the Province announced that all provincial government

employees in the civil service, the education system, the health-care system and Crown

corporations, as well as staff in long-term care facilities, schools and licensed early learning

and child-care facilities must be fully vaccinated as a condition of continued employment. On

November 19, 2021, provincial employees who had not received vaccination against

COVID-19 were placed on unpaid leave. But for her termination in September of 2021, this

policy would have applied to Ms. Poulos.

24. On March 18, 2022, the Government of New Brunswick issued an “Updated

vaccination policy for provincial government employees”, which provided that effective March

28, 2022 vaccination against COVID-19 would “no longer be a condition of employment with

the New Brunswick public service” except for employees working in regional health

authorities and certain vulnerable sectors. Health care and vulnerable sector employees who

declined vaccination are now also scheduled to return to their duties, subject to certain

conditions, on April 11, 2022. Accordingly, all provincial public service employees who had

been placed on unpaid leave as of November 19, 2021 have now been recalled to their

positions.

25. But for her termination in September of 2021, which denied Ms. Poulos the benefit of

unpaid leave enjoyed by the vast majority of her fellow public employees who declined

vaccination, and/or of other appropriate alternatives for some or all of that time, Ms. Poulos

would now be actively working in her position as Program Support Assistant at RDC.

III. ISSUES

26. The following issues must be determined in the present grievance:

(a) Did RDC have cause to terminate Ms. Poulos’ employment without notice?

(b) If not, what is the appropriate remedy for Ms. Poulos?
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IV. LAW AND ARGUMENT

A. The Employer’s argument invokes the wrong test.

27. In its Pre-Hearing Brief, the Province frames the questions at issue as, first, whether

it was a “valid” policy under the ‘KVP test’ for the Employer to require that Ms. Poulos submit

to regular viral testing and/or vaccination against COVID-19 as a condition of continued

employment. If so, the Employer argues, the second issue is whether termination for cause

for her refusal to accept such conditions was an appropriate application of progressive

discipline.

28. Ms. Poulos submits the Province has applied the wrong test. The ‘KVP test’ relied on

by the Province is specific to the context of unionized workplaces, where an employer

promulgates a workplace policy in the face of a collective agreement without the consent of

a union in collective bargaining. Accordingly, the Province relies in its Brief entirely on case

law and commentary from the unionized labour relations context; it asserts, however, without

argument or providing any example, that “the analysis framework applies equally to the

non-unionized setting”.1

29. Ms. Poulos submits that it is trite law that the ‘KVP test’ and the concept of

‘reasonable exercise of management rights’ are foreign to the non-union employment

context, having been developed in the context of the Wagner Act model of labour relations,

which is not the context of the case at bar. In the unionized environment, arbitrators and

courts have interpreted constraints on the exercise of management rights in light of the

protection afforded to union members by ‘just cause’ termination and disciplinary provisions,

and collectively-negotiated procedures and conditions upon which a union may challenge

unilaterally promulgated employer policies through a mutually agreed-to grievance process.2

Often, the employer’s residual power is recognized expressly in a “management rights”

clause. Importantly, the employer in a unionized setting generally has no capacity to

negotiate new terms with individual employees or to provide reasonable notice of termination

without cause. This Board may take judicial notice that the ‘KVP test’ was developed in that

setting.

2 See Association of Justice Counsel v. Canada (Attorney General), 2017 SCC 55, at paragraphs
17-28, where the Supreme Court of Canada’s discussion of management rights is expressly limited to
“unionized workplaces” (para. 17).

1 Pre-Hearing Brief of the Employer, at paragraph 20.
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30. By contrast, in the non-unionized environment, the normal rules of private contract

apply: as set out further below, the employer is entitled to introduce fundamental changes to

the employment contract, or to terminate an employee without cause, upon provision to the

employee of reasonable notice thereof.

31. In Dunsmuir v. New Brunswick, the Supreme Court of Canada held that the

adjudicator had unreasonably “treated the appellant, a non-unionized employee, as a

unionized employee”.3 In the Court’s view, in that case the adjudicator had acted

unreasonably by failing to appreciate “the legal context in which he was to apply the law” and

by reading into the Public Service Labour Relations Act a form of ‘just cause’ protection for

all provincial public employees.4

32. Ms. Poulos submits that, similarly here, the Adjudicator must take care not to

improperly apply the ‘KVP test’ where it has no application, that is, outside the context of a

collective bargaining relationship.

33. As set out in detail below, Ms. Poulos’ decision to decline proposed amended terms

and conditions of employment, including requirements of regular viral testing and/or

vaccination for COVID-19, did not in the circumstances rise to the level of insubordination or

serious misconduct supporting just cause for summary dismissal as understood in the

jurisprudence of Canadian courts and labour boards. Rather, in the circumstances, RDC’s

persistence in treating the employment relationship as conditional upon acceptance of such

proposed varied terms gave rise to an entitlement on the part of Ms. Poulos to reasonable

notice of termination.

B. RDC did not have cause to terminate Ms. Poulos’ employment.

34. Ms. Poulos submits that her decision to decline medical procedures, such as viral

testing and vaccination for COVID-19, did not constitute just cause for summary discharge

by RDC. The applicable legal principles are summarized below and then applied to the facts

in the present grievance.

4 Dunsmuir, supra, at paragraph 74.

3 Dunsmuir v. New Brunswick, 2008 SCC 9, at paragraph 75.
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i.  Applicable legislation and case law

35. Section 20 of the Civil Service Act provides that termination of employment in the

public service is governed by the ordinary common law rules of private law, subject to any

applicable legislation:

20 Subject to the provisions of this Act or any other Act, termination of
the employment of a deputy head or an employee shall be governed by
the ordinary rules of contract.

36. The Supreme Court of Canada has interpreted the above provision as follows:5

Under the ordinary rules of contract, the employer is entitled to discharge
an employee for cause, with notice or with pay in lieu of notice. Where
the employer chooses to exercise its right to discharge with reasonable
notice or pay in lieu thereof, the employer is not required to assert cause
for discharge.

37. Further, subsection 100.1 of the Public Service Labour Relations Act provides, in

part, that an employee who is not included in a bargaining unit may grieve her discharge

under the Act:

Employee not included in a bargaining unit

100.1(1) In this section

“employee” includes a person who would be an employee but for
the fact that the person is a person employed in a managerial or
confidential capacity. (employé)

100.1(2) An employee who is not included in a bargaining unit may, in the
manner, form and within such time as may be prescribed, present to the
employer a grievance with respect to discharge, suspension or a financial
penalty.

100.1(3) Where an employee has presented a grievance in accordance
with subsection (2) and the grievance has not been dealt with to the
employee’s satisfaction, the employee may refer the grievance to the
Board who shall, in the manner and within such time as may be
prescribed, refer the grievance to an adjudicator appointed by the Board.

100.1(4) An adjudicator to whom a grievance has been referred in
accordance with subsection (3) shall conduct a hearing and render a
decision in respect of the grievance.

100.1(5) Sections 19, 97, 98.1, 101, 108 and 111 apply mutatis mutandis
to an adjudicator to whom a grievance has been referred in accordance

5 Dunsmuir, supra, at paragraph 74.
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with subsection (3) and in relation to any decision rendered by such
adjudicator.

38. Section 97 of the Act is incorporated by reference into subsection 100.1(5) as set out

above, and subsection 97(2.1) provides in particular that an adjudicator may determine

whether an employee has been discharged for cause:

97(2.1) Where an adjudicator determines that an employee has been
discharged or otherwise disciplined by the employer for cause and the
collective agreement or arbitral award does not contain a specific penalty
for the infraction that resulted in the employee being discharged or
otherwise disciplined, the adjudicator may substitute such other penalty
for the discharge or discipline as to the adjudicator seems just and
reasonable in all the circumstances.

39. The Supreme Court of Canada has confirmed that, under the above provisions, a

non-unionized employee who is discharged for alleged cause and without notice has the

right to grieve the discharge and to have the Board determine an appropriate remedy.6

40. With respect to subsection 100.1 of the PSLRA, this Board has recently stated:

[T]he PSLRA provides a remedy for the non-bargaining employee who
can prove the dismissal was wrongful. The issues are cause; i.e., the
employment relationship is examined to determine whether the employer
was justified in terminating the employee, and notice – the public service
employer is entitled to dismiss a non-bargaining employee without cause
upon reasonable notice or money in lieu thereof.7 [Underlining added.]

41. Therefore, the questions this Board must answer are: (1) did RDC have just cause to

summarily terminate the employment of Ms. Poulos; and (2) if not, what is the appropriate

remedy in view of RDC’s failure to provide Ms. Poulos with reasonable notice or pay in lieu

thereof?

42. The standard for termination with cause is high: it has long been recognized that

“summary dismissal constitutes capital punishment in employment law.”8 Our courts and

labour boards have long recognized that work is one of the most fundamental aspects of a

person’s life, providing the individual not only with a means of financial support but also, just

8 Hall v. Boise Alljoist Ltd., 2006 NBCA 111, at paragraph 5.

7 Campbell v. Opportunities New Brunswick, 2021 CanLII 119332 (NB LEB), at paragraph 18.

6 Dunsmuir, at paragraph 75.
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as importantly, a contributory role in society. Not only is work fundamental to an individual’s

identity, but the manner in which their employment may be terminated is equally important.9

43. It is well established that the employer bears the burden of proving it had just cause

for summary dismissal in the circumstances.10

44. A frequently cited test for “just cause” is the classic statement by Schroeder J.A. of

the Ontario Court of Appeal:11

If an employee has been guilty of serious misconduct, habitual neglect of
duty, incompetence, or conduct incompatible with his duties, or prejudicial
to the employer’s business, or if he has been guilty of wilful disobedience
to the employer’s orders in a matter of substance, the law recognizes the
employer’s right summarily to dismiss the delinquent employee.

45. In the leading case of McKinley v. BC Tel, the Supreme Court of Canada confirmed

that in determining whether there was just cause for dismissal the decision maker must

apply a contextual approach, examining each case on its own particular facts and

circumstances, and consider the nature and seriousness of the alleged misconduct of the

employee to assess whether it is reconcilable with sustaining the employment relationship.12

46. In an oft-cited decision, the Ontario Court of Appeal confirmed that the core question

for determination on the issue of just cause for discharge is whether an employee has

engaged in misconduct that is incompatible with the fundamental terms of the employment

relationship.13 Summary discharge is warranted only where misconduct is so serious as to

“strike at the heart of the employment relationship”:

[49] Following McKinley, it can be seen that the core question for
determination is whether an employee has engaged in misconduct
that is incompatible with the fundamental terms of the employment
relationship. The rationale for the standard is that the sanction imposed
for misconduct is to be proportional -- dismissal is warranted when the
misconduct is sufficiently serious that it strikes at the heart of the
employment relationship. This is a factual inquiry to be determined by a
contextual examination of the nature and circumstances of the
misconduct.

13 Dowling v. Ontario (Workplace Safety and Insurance Board), [2004] OJ No 4812 (Ont. C.A.)

12 McKinley v. BC Tel, 2001 SCC 38, paragraphs 29-47.

11 Regina v. Arthurs (1967), 62 D.L.R. (2d) 342 (Ont. C.A.), at paragraphs 11.

10 E.g., Beal v. Grant (1984), 52 N.B.R.(2d) 163 (N.B.C.A.).

9 Reference Re Public Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 313, at paragraph
91; Machtinger v. HOJ Industries Limited, [1992] 1 S.C.R. 986, at page 1002.
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[50] Application of the standard consists of:

1. determining the nature and extent of the misconduct;

2. considering the surrounding circumstances; and,

3. deciding whether dismissal is warranted (i.e. whether
dismissal is a proportional response).

[51] The first step is largely self-explanatory but it bears noting that
an employer is entitled to rely on after discovered wrongdoing, so long as
the later discovered acts occurred pre-termination. See Lake Ontario
Portland Cement Co. v. Groner, [1961] S.C.R. 553.

[52] The second step, in my view, is intended to be a consideration of
the employee within the employment relationship. Thus, the particular
circumstances of both the employee and the employer must be
considered. In relation to the employee, one would consider factors
such as age, employment history, seniority, role and responsibilities.
In relation to the employer, one would consider such things as the type of
business or activity in which the employer is engaged, any relevant
employer policies or practices, the employee’s position within the
organisation, and the degree of trust reposed in the employee.

[53] The third step is an assessment of whether the misconduct
is reconcilable with sustaining the employment relationship. This
requires a consideration of the proved dishonest acts, within the
employment context, to determine whether the misconduct is sufficiently
serious that it would give rise to a breakdown in the employment
relationship. [Emphasis added.]

47. Thus, the authorities are clear that a contextual approach is necessary when

considering whether alleged misconduct was sufficiently serious to justify summary

dismissal, and that the principle of proportionality must be included in the analysis. There

must be a proportional connection between the alleged misconduct and the sanction

imposed, and the circumstances surrounding the misconduct must be considered.

ii.  Application to the case at bar

(i) Nature and Extent of the Alleged Misconduct

48. First, in the present case, Ms. Poulos submits that she committed no misconduct, let

alone any misconduct that was sufficiently serious as to be incompatible with the

fundamental terms of her employment relationship with RDC.

49. RDC does not allege that Ms. Poulos engaged in any behaviour that courts or labour

boards have considered “serious misconduct” that would give rise to cause for summary
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discharge. For example, Ms. Poulos is not alleged to have committed any serious act of

dishonesty, theft, violence in the workplace, habitual neglect of duty, gross negligence,

serious incompetence, harm to her employer’s public reputation, disrespectful conduct, or

any other serious breach of the trust that is essential to an employment relationship. On the

contrary, Ms. Poulos is a long-serving employee of the Province with a strong performance

record in its public service. Ms. Poulos has given many of the best years of her life to

competent and honest work for the Province and has consistently advanced within its ranks.

50. Ms. Poulos’ terms and conditions of employment were governed by her employment

contract with RDC. Ms. Poulos submits she did not breach any express or implied term of

her employment contact. Rather, RDC’s unilateral introduction of mandatory medical testing

and vaccination as a condition of her continued employment constituted a repudiation of the

employment contract by RDC without proper notice. At no time did the terms of her

employment contract address the issues of mandatory medical procedures including viral

testing and/or vaccination. Had RDC’s March 2021 offer of employment to Ms. Poulos

included such terms and conditions, Ms. Poulos says she would have declined the offer.

51. In any event, whether or not RDC’s introduction of mandatory medical procedures

such as viral testing and/or vaccination as conditions of employment constituted new

fundamental contractual terms, Ms. Poulos’ decision to decline such procedures did not

constitute “wilful disobedience on a matter of substance” within the meaning of the

jurisprudence, especially when considered in the circumstances and weighed against Ms.

Poulos’ right to privacy and to autonomy in personal medical decision-making.

52. In some wrongful dismissal cases, New Brunswick courts have expanded on the

above-noted case law to approve a list of eight elements that must be present to establish

cause for dismissal, which in cases of alleged disobedience includes inter alia that “[t]he

order must be within the scope of the employee’s job duties.”14 Here, however, RDC’s

instruction that Ms. Poulos subject herself to invasive medical procedures, irrespective of her

consent thereto, falls well outside the express or implied scope of her office job duties and

responsibilities as established under the employment contract, most of which duties could be

performed remotely. Ms. Poulos at no time wilfully disobeyed an instruction from her

employer with respect to the method or substance of the performance of her duties as

agreed in the employment contract; rather, she declined to accept the employer’s offer to

implement the personal receipt of certain medical procedures, namely viral testing and

injections, as a condition to maintaining the employment relationship.

14 Thériault v. North American Forest Products Ltd., 2004 NBQB 445, at page 9.
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53. In Nufrio v. Allstate Insurance Company of Canada,15 the Court of Appeal for Ontario

confirmed that an employer does not have just cause for termination where an employee

refuses to work under new fundamental terms proposed unilaterally by the employer without

reasonable notice.

54. Ms. Poulos does not dispute that RDC was entitled at law to amend her employment

contract to include the above new terms and conditions of employment. Upon doing so,

however, RDC was required to provide Ms. Poulos with reasonable notice of any such

fundamental change in the employment contract or pay in lieu of reasonable notice. RDC

was not entitled to summarily terminate Ms. Poulos’ employment for cause upon her refusal

to accept new fundamental terms and conditions of employment without reasonable notice.

55. The present grievance is not a claim of constructive dismissal because Ms. Poulos

was in fact wrongfully terminated for alleged cause. Some applicable principles, however,

are found in the case law governing constructive dismissal. In the event an employer wishes

unilaterally to introduce new terms and conditions of employment, the Ontario Court of

Appeal has described the options available to the parties as follows:

Winkler C.J.O. set out three options available to an employee when “an
employer attempts a unilateral amendment to a fundamental term of a
contract of employment.” The options are for the employee to accept the
change either expressly or implicitly through acquiescence, in which case
the employment continues under the altered terms; to reject the change
and sue for damages if the employer persists in treating the relationship
as subject to the varied term; or for the employee to make it clear to the
employer that he or she is rejecting the new term, in which case the
employer may respond by terminating the employee with proper
notice and offering re-employment on the new terms. If the employer
does not take this course and permits the employee to continue to fulfill
his or her job requirements, then the employee is entitled to insist on
adherence to the terms of the original contract. In other words, if the
employer permits the employee to discharge his or her obligations under
the original employment contract, then — unless proper notice of
termination is given — the employer is regarded as acquiescing to the
employee’s position.16 [Emphasis added.]

56. Likewise, Ms. Poulos submits, under the PSLRA the employer was entitled to alter

her terms and conditions of employment upon providing reasonable notice of the change. If

the employer did not wish to acquiesce in her rejection of the new term, and if it wished to

persist in treating the relationship as subject to the varied term and/or to end the

16 Lin v. Ontario Teachers' Pension Plan, 2016 ONCA 619, at paragraph 75.
15 Nufrio v. Allstate Insurance Company of Canada, 2017 ONCA 948.
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employment relationship, then it was entitled to do so upon providing Ms. Poulos with pay in

lieu of reasonable notice of termination.

57. Even if the Employer’s unilateral introduction of regular viral testing and/or

vaccination as conditions of employment did not constitute a repudiation of the employment

contract, Ms. Poulos’ decision to decline such procedures would nevertheless not constitute

‘insubordination’ giving rise to just cause for termination of employment. In no case relied on

by the Employer was an employee’s decision not to consent to medical testing and/or

vaccination for COVID-19 held to constitute just cause for termination of employment without

notice, particularly in a closed office setting with the possibility of remote work and after 24

years of dedicated service. The cases cited by the employer involving COVID-19 measures

all consider policies of non-disciplinary unpaid leaves of absence; none stands for the

proposition that a personal decision to decline regular medical testing and/or vaccination for

COVID-19 – in any context, let alone in Ms. Poulos’ particular circumstances – constitutes

just cause for termination of employment.

58. On the contrary, in the PWU arbitration decision relied on by the Employer, Arbitrator

Stout held that:

disciplining or discharging an employee for failing to be vaccinated, when
it is not a requirement of being hired or an agreed condition of
employment and where there is a reasonable alternative, is unjust.
Employees do not park their individual rights at the door when they accept
employment.17

59. As the Employer notes, in the above case Arbitrator Stout also acknowledged that a

subsequent inability to perform one’s duties for a “substantial period of time” may give rise to

just cause. In the present case, however, unlike the many other employees in the New

Brunswick public service who were placed on unpaid leave for several months and have now

returned to work, Ms. Poulos was not given the benefit of any ‘substantial period of time’ to

assess the impact of a leave of absence from her duties on RDC, nor were reasonable

alternatives to vaccination and/or regular testing, such as remote or otherwise isolated work

locations, considered or proposed by the Employer.

60. In summary, with respect to the nature of the alleged misconduct, Ms. Poulos’

decision to decline RDC’s offer of new terms and conditions of employment, which included

medical testing and vaccinations as determined by the employer, and RDC’s subsequent

17 Electrical Safety Authority and Power Workers’ Union (ESA-P-24), 2022 CarswellOnt 395 (“PWU”),
at paragraph 92.
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persistence in treating the relationship as subject to the varied term, did not constitute

serious misconduct giving rise to just cause for summary discharge as understood in the

jurisprudence of Canadian courts and labour boards. On the contrary, in the circumstances,

it gave rise to an entitlement to reasonable notice of termination.

(ii)   Surrounding Circumstances

61. Second, as set out above, in addition to the nature of the alleged misconduct, to

determine whether just cause for termination exists the decision maker must adopt a

contextual approach and look to the circumstances surrounding the termination.

62. Courts have maintained that, “in relation to the employee, one would consider factors

such as age, employment history, seniority, role and responsibilities.”18 Here, Ms. Poulos was

a long serving employee, with a 24-year history of service to the Province. She received

consistently positive performance evaluations, was consistently promoted within the public

service, had a clean disciplinary record and executed a high level of responsibility. At 46

years old, Ms. Poulos had begun to contemplate taking an early retirement from the public

service within ten years. Ms. Poulos’ position did not require interaction with the public or a

high degree of physical contact with other employees.

63. Further, in the circumstances, in response to Ms. Poulos’ lack of consent to the

proposed medical procedures of regular viral testing or COVID-19 vaccination as new

conditions of her employment, Ms. Poulos was offered no opportunity to discuss other

options or possible accommodations that would satisfy the employer’s concerns with respect

to COVID-19 transmission short of summary termination of her employment for cause.

Nevertheless, Ms. Poulos submits, she was at all material times able and willing to perform

some or all of her duties remotely or subject to other appropriate conditions.

64. Of course, any discussion of the surrounding circumstances in this case must also

include consideration of the public health concerns created by COVID-19. When

vaccinations were approved for use in Canada in December 2020, they were presumed to

be our way out of the pandemic and the clearest path to returning life to normal. However, as

we have seen, this presumption was not warranted. Ms. Poulos submits the vaccines

approved for COVID-19 have not been shown to be as effective as initially claimed, and it is

now evident that being “fully vaccinated” with two doses as per the Employer’s policy does

not reliably prevent infection and transmission of the virus. While public health authorities

18 Dowling, at paragraph 52.
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continue to maintain that the vaccines at issue may reduce the likelihood of more serious

outcomes of COVID-19, many “fully vaccinated” people do continue to be hospitalized as a

result of the virus. (See Table B below.)

65. Interestingly, as more doses of vaccine have been administered to more people in

New Brunswick, confirmed cases of the virus have also risen dramatically. The province’s

vaccine passport system and the public service workplace vaccination mandates were

implemented in August 2021 and were justified by the claim that limiting non-vaccinated

citizens’ access to certain public places and workplaces would protect vaccinated persons in

those workplaces and the public from becoming infected. However, as indicated in Tables A

and B below, the data indicates these measures did not have their intended effect.

Table A: Comparison of active and total Covid-19 cases in New Brunswick on
September 1, 2021 vs. January 20, 2022.

September 1, 2021 January 20, 2022 % increase

Active Cases 128 4,391 3,330%

Total Cases 2,795 24,511 777%

Source: Calculations derived from information available on former iterations of the official New
Brunswick Covid-19 Dashboard. Such data ceased to be available on the Dashboard after
January 20, 2022.
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Table B: Breakdown of cases, hospitalizations, and ICU admissions in New
Brunswick according to vaccination status from January 1 to January 20, 2022.

Number Percentage of Total

New Cases
Total = 10,292

Fully Vaccinated 8,181 80%

Partially Vaccinated 433 4%

Not Vaccinated 1,678 16%

Number Percentage of Total

Hospitalizations
(Days)
Total = 1,636

Fully Vaccinated 1,130 69%

Partially Vaccinated 59 4%

Not Vaccinated 447 27%

Number Percentage of Total

ICU Admissions
(Days)
Total = 255

Fully Vaccinated 115 45%

Partially Vaccinated 1 0.5%

Not Vaccinated 139 54.5%

Source: Calculations derived from information available on former iterations of the official New
Brunswick Covid-19 Dashboard

66. Because the format and information available on New Brunswick’s COVID-19

Dashboard has changed so often as more vaccinated people were infected and hospitalized,

current information of this nature is no longer available to the public. However, current data

from Ontario remains available and paints an even starker picture on COVID-19 vaccine

efficacy, with over 75% of hospitalizations and 65% of ICU admissions in that province being

“fully vaccinated” citizens as of April 2, 2022. Also of interest in the Ontario data is that

those vaccinated with a third dose have the highest case counts per 100,000 people in that

province.19

67. Just as the real-world effectiveness of the vaccines differs from what was first

believed, so too has the safety profile of the vaccines changed over time. When the

Government of Canada announced its pan-Canadian Vaccine Injury Support Program in

December 2020, it stated that the chance of a person having a serious adverse reaction to a

vaccine was “less than one in a million”.20 However, as of April 1, 2022, the Government of

20 “Government of Canada Announces pan-Canadian Vaccine Injury Support Program” (December 10,
2022), accessed at:

19 https://covid-19.ontario.ca/data
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Canada now reports the incidence of serious adverse effects from the vaccines at one per

ten thousand.21 This represents a one-hundred-fold increase from initial estimates.

68. In New Brunswick, data on adverse events following Covid-19 vaccination does not

appear to be shared publicly on a regular basis. However, a CBC News report in December

2021 indicated that there had been nearly 100 serious adverse events from vaccination in

the province during the first year of vaccine availability, including two deaths.22

69. The most current product monographs of the Pfizer’s COVID-19 vaccines includes an

extensive list of potential serious side effects and other unknown and unassessed effects

from vaccination.. These include:23

● Cardiac Disorders: myocarditis and/or pericarditis

● Immune System Disorders: severe allergic reactions, including anaphylaxis

● Musculoskeletal and Connective Tissue Disorders: pain in extremity (arm)

● Nervous System Disorders: Facial paralysis / Bell’s Palsy, hypoesthesia,

paresthesia

● Skin and subcutaneous tissue disorders and other hypersensitivity reactions: skin

rash, pruritus, urticaria, angioedema, erythema multiforme.

70. Ms. Poulos submits this information here not for the purpose of engaging in an

assessment of whether the COVID-19 vaccines are inherently good or bad. As science

continues to evolve with respect to both the virus and the safety and efficacy of various

mitigation measures, it may indeed be years before it can be firmly determined whether or

not the mitigation measures employed over the past two years, including vaccination, were

the right measures to have taken at the right time.

71. It cannot be disputed, however, that vaccination is an invasive medical procedure

that cannot be undone once the injection has occurred. While public health bodies in

23 COMIRNATY (COVID-19 Vaccine, mRNA) Product Monograph (Revised March 15, 2022), at page
37; accessed at: https://covid-vaccine.canada.ca/info/pdf/pfizer-biontech-covid-19-vaccine-pm1-en.pdf

22 Serious reactions to COVID vaccine 'very, very rare,' says N.B. Medical Society (December 17,
2021), accessed at:
https://www.cbc.ca/news/canada/new-brunswick/serious-vaccine-reactions-very-rare-nb-medical-soci
ety-1.6286766

21 “Reported side effects following COVID-19 vaccination in Canada” (updated April 1, 2022),
accessed at: https://health-infobase.canada.ca/covid-19/vaccine-safety/

https://www.canada.ca/en/public-health/news/2020/12/government-of-canada-announces-pan-canadi
an-vaccine-injury-support-program.html
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Canada suggest that the benefits of vaccination outweigh its risks, the risk-benefit analysis

for vaccination on an individual basis varies depending on an individual’s particular

circumstances (most notably their age and medical history). While it may be said that many

lives have been made better by taking the vaccine, so too must it be said that in some

cases, rare as they may be, lives have been made worse by taking the vaccine, due to the

serious adverse events caused by the injections and lack of measurable benefit for its

recipient.

72. Therefore, Ms. Poulos submits, coercive vaccination policies, such as the public

service workplace vaccination mandates implemented by the government of New Brunswick,

which inherently intrude upon a patient’s free and fully informed consent to medical

treatment, may not be justified when the primary benefit and risk of the vaccine begins and

ends with the individual. The lack of sterilizing immunity conferred by being “fully vaccinated”

and their demonstrated inability to reliably prevent infection and transmission of the virus

means that vaccination for COVID-19 does not measurably “protect others” and therefore

any potential “public good” benefit does not outweigh the infringement on Canadian citizens’

Charter-protected rights such as liberty to informed consent to medical treatment, bodily

integrity, and security of the person.

73. Ms. Poulos acknowledges that at the time she was terminated, the option to do rapid

antigen tests at home three times per week, and to report the results to her supervisors,

were still features of the Employer’s vaccination policy. While such tests have become

common in workplaces and for other purposes, one must not overlook the fact that they are

still invasive medical tests. As noted and illustrated in the Government of Ontario’s ‘At-Home

Rapid Antigen Test Guide’, such tests require a swab to penetrate each nostril up to 2.5 cm

and then for the nostril to be swabbed 5-10 times at that depth.24 For someone like Ms.

Poulos, who has allergies and a history of serious sinus infections, a requirement to engage

in this invasive medical testing three times per week, even when not symptomatic, was very

unsettling. She was concerned that the repeated swabbing of her nasal cavity at significant

depth might trigger further sinus infections.

74. It should also be noted that, as discussed above, employees who did elect to receive

the vaccines remained capable of contracting and spreading the virus. Therefore, imposing

the invasive and repetitive testing requirement only on non-vaccinated employees appears

24 “How to test yourself with Panbio™ COVID-19 - Rapid Antigen Screening Test At Home” - Ontario
Health, accessed at:
https://www.ontariohealth.ca/sites/ontariohealth/files/2021-10/Panbio%20Self%20Screening%20Instru
ctions_v3.1.pdf
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to have been more of a penalty for not taking the vaccines than a genuine or effective effort

to “ensure the safety of the workplace.”

75. In Ms. Poulos’ submission, the above facts form part of the relevant “surrounding

circumstances” of the termination of her employment.

76. RDC, on the other hand, argues that the situation was different in August of 2021,

when the mandatory viral testing and/or vaccination requirements were introduced. However,

the changing nature of the evidence with respect to the virus and the vaccinations is

precisely the reason why deference to individual medical choices must be preserved, even

during a public health crisis. History has shown us time and again that (1) government

policies—even those intuitively supported by much of the public at the time they are

implemented—can turn out, with the benefit of hindsight, to have been misguided, wrong,

deplorable, or worse; and (2) science that we are advised by public officials is settled can

turn out either to be unsettled or settled differently than what the scientists first thought.

77. A recent decision of the Ontario Superior Court of Justice clearly addresses this point

in the context of COVID-19.25 The decision related to a motion of a father seeking an order

that two of his children in custody of their mother be given COVID-19 vaccines, despite the

mother’s and the children’s wishes that they not be vaccinated. In the process of dismissing

the father’s motion, Justice Pazaratz urged the Canadian judiciary to be cautious of taking

judicial notice of facts relating to the pandemic. He wrote, at paragraphs 67 and 68:

[67] Why should we be so reluctant to take judicial notice that the
government is always right?

a. Did the Motherisk inquiry teach us nothing about blind deference
to “experts”? Thousands of child protection cases were tainted –
and lives potentially ruined – because year after year courts
routinely accepted and acted upon substance abuse testing which
turned out to be incompetent.

b. What about the Residential School system? For decades the
government assured us that taking Indigenous children away –
and being wilfully blind to their abuse – was the right thing to do.
We’re still finding children’s bodies.

c. How about sterilizing Eskimo women? The same thing. The
government knew best.

d. Japanese and Chinese internment camps during World War Two?
The government told us it was an emergency and had to be done.
Emergencies can be used by governments to justify a lot of things
that later turn out to be wrong.

25 J.N. v. C.G., 2022 ONSC 1198
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e. Few people remember Thalidomide. It was an experimental drug
approved by Canada and countries throughout the world in the
late 1950’s. It was supposed to treat cancer and some skin
conditions. Instead it caused thousands of birth defects and dead
babies before it was withdrawn from the market. But for a period
of time government experts said it was perfectly safe.

f. On social issues the government has fared no better. For more
than a century, courts took judicial notice of the fact that it was
ridiculous to think two people of the same sex could get married.
At any given moment, how many active complaints are before the
courts across the Country, alleging government breaches of
Charter Rights? These are vitally important debates which need
to be fully canvassed.

g. The list of grievous government mistakes and miscalculations is
both endless and notorious. Catching and correcting those
mistakes is one of the most important functions of an independent
judiciary.

h. And throughout history, the people who held government to
account have always been regarded as heroes – not subversives.

i. When our government serially pays out billions of dollars to
apologize for unthinkable historic violations of human rights and
security – how can we possibly presume that today’s government
“experts” are infallible?

j. Nobody is infallible.

k. And nobody who controls other people’s lives – children’s lives –
should be beyond scrutiny, or impervious to review.

[68]           As well, how can you take judicial notice of a moving target?

a. During the past two years of the pandemic, governments around
the world – and within Canada – have constantly changed their
health directives about what we should or shouldn’t be doing.
What works and what doesn’t.

b. And the changes and uncertainty are accelerating with each
passing newscast. Not a day goes by that we don’t hear about
COVID policies changing and restrictions being lifted.

c. Government experts sound so sure of themselves in
recommending the current vaccines.

d. But they were equally sure when they told us to line up for
AstraZeneca.  Now they don’t even mention that word.

e. Even Pfizer has changed its mind. It recently approved vaccines
for kids under five. Then more recently the company changed its
mind.

f. None of this is meant a criticism. Everyone is doing their best with
a new and constantly evolving health crisis.
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g. But how can judges take judicial notice of “facts” where there’s no
consensus or consistency?

78. As Justice Pazaratz himself notes, none of the above is meant as criticism.

Government and public health experts are doing their best in an evolving situation. But we

must never presume that they are infallible. Moreover, in trying their best to deal with one

problem, it is always possible they may have created another—if not many others. This

subject was the focus of a March 31, 2022 event hosted by the University of Toronto’s

Faculty of Law as part of its ‘Mary and Philip Seeman Health, Law, Policy and Ethics

Seminar Series’,26 which was based on a recent paper by a large international research

team that argued various widespread COVID-19 mitigation policies, including workplace

vaccination mandates, may in fact have caused “more harm than good”.27

79. As a result of all the above, the surrounding circumstances militate toward a finding

that termination for cause was not warranted.

(iii)   Proportionality

80. Finally, it must be determined whether the alleged misconduct was sufficiently

serious that it warranted dismissal. The decision maker must ask whether the conduct at

issue violated an essential term of the employment contract; whether it breached the faith

inherent to the work relationship; or, was it fundamentally inconsistent with Ms. Poulos’

obligations to RDC?28

81. As noted, Ms. Poulos engaged in no conduct that violated any essential term of her

employment contract or related employer policies agreed to at the time of hiring into the

position of Program Support Assistant by RDC in March 2021, which make no reference to

medical procedures such as viral testing or vaccinations.

28 McKinley, at paragraph 48.

27 Bardosh, Kevin and Figueiredo, Alexandre de and Gur-Arie, Rachel and Jamrozik, Euzebiusz and
Doidge, James C. and Lemmens, Trudo and Keshavjee, Salmaan and Graham, Janice and Baral,
Stefan, “The Unintended Consequences of COVID-19 Vaccine Policy: Why Mandates, Passports, and
Segregated Lockdowns May Cause more Harm than Good” (February 1, 2022). Available at SSRN:
https://ssrn.com/abstract=4022798 or http://dx.doi.org/10.2139/ssrn.4022798

26 “The Unintended Consequences of COVID-19 Vaccine Policy: Why Mandates, Passports, and
Segregated Lockdowns May Cause more Harm than Good” (University of Toronto, Faculty of Law,
March 31, 2022)
https://www.law.utoronto.ca/events/unintended-consequences-covid-19-vaccine-mandates-why-they-
may-cause-more-harm-good
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82. Ms. Poulos further submits that the impugned conduct, namely her having declined to

submit herself to regular viral testing and/or vaccination as a condition of employment, in no

way constituted a breach of the faith inherent to the work relationship nor was it

fundamentally inconsistent with her obligations to RDC.

83. At all material times, Ms. Poulos remained willing and able to execute all the

functions of her job. She engaged in no form of dishonesty, bad faith, incompetence,

disrespect, disregard of her job duties or conduct unbecoming of a member of the public

service. At no material time did Ms. Poulos’ behaviour constitute insubordination punishable

by summary discharge, as the Employer argues, nor did it constitute non-culpable frustration

of the employment contract.

84. As noted above, no decision relied on by the Employer held that an employee’s

decision to decline medical testing and/or vaccination for COVID-19 constituted just cause

for termination of employment. Even if the Employer’s unilateral introduction of regular viral

testing and/or vaccination as conditions of employment did not constitute a repudiation of the

employment contract itself, Ms. Poulos’ decision to decline such procedures would still not

constitute ‘insubordination’ giving rise to just cause for termination of employment.

85. The Employer relies solely on O.P.S.E.U. v. Ontario (Ministry of Government

Services) for the proposition that “insubordination” constituting just cause for termination

consists of “wilful disobedience to lawful instructions” and that the conduct of Ms. Poulos

may be thus described. The facts of that case, however, are not analogous to the present

grievance. In that case, an employee was warned over the course of many months about a

pattern of conduct involving refusal to attend work meetings, failure to perform assigned

duties, failure to provide weekly status reports, and communications with her superiors that

were self-evidently rude and disrespectful. By contrast, the value of Ms. Poulos’ performance

at work was well recognized and she was being offered new positions to advance within the

public service as recently as March 2021. Despite Ms. Poulos’ singular decision to decline

medical testing and vaccination for COVID-19 for herself, no allegation is made of conduct or

refusal to perform any duties connected to her job comparable to the facts at issue in the

OPSEU case.

86. The Adjudicator may take judicial notice that around the country, and around the

world, persons in public service and comparable employment have been accommodated in

response to a lack of consent to pandemic-related measures, including vaccination, or have

been presented with alternatives that fall well short of termination of employment for cause.
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87. Further to the above, Ms. Poulos notes that soon after her termination a temporary

period of unpaid leave was offered to other provincial employees in similar circumstances

upon their declining COVID-19 vaccination, both in New Brunswick and in neighbouring

Maritime provinces, a measure that falls well short of termination for cause after 24 years of

dedicated service. Those employees are in fact now recalled to their positions, in light of the

Province’s announcement that, effective March 28, 2022, vaccination against COVID-19

would “no longer be a condition of employment with the New Brunswick public service.” Ms.

Poulos submits that her declining to accept regular viral testing and/or COVID-19 vaccination

as a condition of her employment with the New Brunswick public service entitled her to, at a

minimum, the same response from her employer as was given to those who refused

COVID-19 vaccination alone with significantly more notice, namely a period of unpaid leave

until March 28, 2022 at the latest.

88. To the extent that labour arbitration decisions from the unionized context are

instructive, cases involving non-compliance with COVID-19 mitigation policies do not support

the Employer’s interpretation. For example, in a recent British Columbia case, the arbitrator

considered a mandatory vaccination policy for electrical workers who worked “in the field”,

some of whom worked in indoor closed environments and/or closely with one another

outdoors in conjunction with contractors, and who also lived in remote residential camps

sharing accommodation and meals together in proximity.29 In that case, it was not disputed

by any party that “the best measure for preventing transmission, reducing the risk of

infection, reducing the severity of the illness and reducing the risk of hospitalization and even

death, is vaccination”.30 Nevertheless, the arbitrator held that the mandatory vaccination

policy was unreasonable to the extent that it provided for the possibility of discipline (rather

than only an unpaid administrative leave) for declining vaccination. Even more so in Ms.

Poulos’ circumstance, as an office worker with 24 years of service to the Province, while the

Employer may well have been entitled to reassess the circumstances at some later date, at

the time of her termination the disciplinary penalty Ms. Poulos received was unnecessary to

achieve the employer’s health and safety goals.

89. In summary, Ms. Poulos submits that the extreme remedy of summary discharge for

cause – which as noted above has long been referred to as the “capital punishment in

employment law” – was wholly disproportionate in the circumstances.

90. In light of all the above, Ms Poulos submits that RDC’s termination of her

employment was without cause.

30 BC Hydro and Power Authority v I.B.E.W., Local 258, supra, at paragraph 60.

29 BC Hydro and Power Authority v I.B.E.W., Local 258, 2022 CanLII 25764 (BC LA).
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C. Ms. Poulos is owed pay in lieu of 24 months’ notice of termination.

91. At common law, unless stated otherwise, an employment contract of indefinite

duration—such as the one in the case at bar—implies an obligation on the part of the

employer to provide reasonable notice of dismissal without cause.31

92. As noted above, this Board has recently confirmed that, with reference to subsection

100.1 of the PSLRA, the public service employer is entitled to dismiss a non-bargaining

employee without cause upon providing reasonable notice or pay in lieu thereof.32

93. The seminal employment law decision in Bardal v. Globe and Mail sets out the

approach taken by courts and labour boards to determining reasonable notice:33

There can be no catalogue laid down as to what is reasonable notice in
particular classes of cases. The reasonableness of the notice must be
decided with reference to each particular case, having regard to the
character of the employment, the length of service of the servant, the age
of the servant and the availability of similar employment, having regard to
the experience, training and qualifications of the servant.

94. In Bishop v. Carleton Co-Operative Ltd., the New Brunswick Court of Appeal

confirmed that the list in Bardal is not exhaustive, that the reasonable notice period is

designed to give an employee a fair opportunity to obtain similar employment, and that long

service with one employer frequently justifies a longer period of notice:34

There is no possibility of a formula to establish a reasonable notice period
in unlawful dismissal cases because of the number of factors to be
considered. This court has found it useful to adopt the idea of a
reasonable range set according to average notice periods in comparable
cases (see Corbin at p. 360 and Dey at p. 221). The case comment on
Cronk at 6 C.C.E.L. (2d) 29, at p. 30, makes reference to a statistical
survey which would put the average notice period for 1,400 pre-1991
cases at 17.2-18 months in the case of managers over 50 with 20-35
years of service. Many cases provide for periods extending over 20
months in the case of long-term employees, some old (see Gordon,
1983, 21 months), some recent (see Sylvester, 1995, 20 months for

34 Bishop v. Carleton Co-Operative Ltd. (1996), 176 N.B.R. (2d) 206 (N.B.C.A.), at page 218.

33 Cited in, e.g., Slipp v. Woodstock First Nation Economic Development Corporation, 2020 NBQB 20,
at paragraph 35; Kitchen v Brandt Tractor Ltd., 2021 NBQB 64, AMEC Americas Limited v.
MacWilliams, 2012 NBCA 46.

32 Campbell, supra, at paragraph 18.

31 AMEC Americas Limited v. MacWilliams, 2012 NBCA 46, at paragraph 41.
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19 years service). In Dey at p. 216, the court noted that the upper range
was between 18 and 24 months. Even where the character of the
employment did not benefit the employee, long service, and
especially a full career with one employer, has caused the courts to
award longer notice periods (see Jones v. Consumers Packaging Inc.,
[1995] O.J. No. 2954 (Gen. Div.)). [Emphasis added.]

95. In that case, 24 months’ notice was awarded to a 51 year old office manager with 27

years of service.35

96. In AMEC Americas Limited v. MacWilliams, 2012 NBCA 46, the New Brunswick

Court of Appeal upheld 20 months’ notice for a 42-year-old with 19 years of service at an

engineering and project management firm.36

97. In MacNaughton v. Sears Canada Inc., 18 months’ notice was upheld for a 54 year

old commissioned salesperson with 25 years of service in a department store.37

98. In Dey v. Valley Forest Products Ltd, 17 months’ notice was upheld for a 51 year old

manager of forestry operations with 15 years of service.38

99. In Corbin v. Standard Life Assurance Co. et al., 18 months’ notice was upheld for a

53 year old life insurance salesperson with 18 years of service.39

100. In the present grievance, Ms. Poulos was 46 years old at the time of her termination.

Her combined length of continuous service with the Province totalled 24 years and three

months. Thus, Ms. Poulos served the entirety of her adult working life within the provincial

public service. At the time of her termination, she was employed as a Program Support

Assistant, whose duties involved providing support to all programs of the RDC, liaison with

project officers and clients to ensure compliance with terms of offers and completion of

claims sometimes exceeding $1 million, and other tasks involving a high degree of

responsibility.

101. In view of the applicable case law, and based primarily on her long continuous

service and full career with the Province, in combination with her age and the nature of her

39 Corbin v. Standard Life Assurance Co. et al. (1995), 167 N.B.R.(2d) 355; 427 A.P.R. 355 (N.B.C.A.)

38 Dey v. Valley Forest Products Ltd. (1995), 162 N.B.R.(2d) 207 (N.B.C.A.)

37 MacNaughton v. Sears Canada Inc. (1997), 186 N.B.R.(2d) 384 (N.B.C.A.)

36 AMEC Americas Limited v. MacWilliams, supra.

35 Bishop v. Carleton Co-operative Ltd., supra.
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employment, Ms. Poulos submits she is entitled to 24 months’ pay in lieu of reasonable

notice.

V. CONCLUSION

102. In light of the foregoing, Ms. Poulos submits that her refusal to accept amended

terms and conditions of employment, namely requirements of regular viral testing and/or

vaccination for COVID-19, did not rise to the level of serious misconduct supporting just

cause for summary discharge without notice. Rather, in the circumstances, upon termination

she was entitled to reasonable notice of 24 months or pay in lieu thereof.

103. Accordingly, Ms. Poulos seeks an order from this Board that she be awarded pay in

lieu of reasonable notice representing the equivalent of 24 months of her total compensation.
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VI. ORDER SOUGHT

104. Ms. Poulos respectfully submits that, for the foregoing reasons, this grievance be

allowed and the Respondent ordered to pay Ms. Poulos an amount representing the

equivalent of 24 months of her salary at the time of termination, in lieu of reasonable notice

of termination.

DATED at Fredericton, New Brunswick, this 7th day of April, 2022.

__________________________________

Andrew C. Clark

Solicitor for the Grievor,
Jennifer Poulos
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